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UNJUSTIFIABLE WAR AND THE MEANS TO AVOID IT * 
1. THE CONCEPTION OF JUST WAR 


In the beginnings of international law, in Grotius and his predecessors 
and immediate successors, discussion of the Right of War, the jus ad 
bellum, takes up a great deal of room by the side of the Right in War, the 
jus in bello. Today, however, the question, When is war justified? has 
almost ceased to be discussed. The so-called predecessors of Grotius, 
like himself and his immediate followers, accepted from the Roman law 
the notion of the bellum justum piumque. This concept was purely 
formal. To make a war a bellum justum piumque nothing more was 
required than compliance with the precepts of the fetial law as to the 
formalities of declaring war. To be sure, these, at least originally, re- 
quired a resolution of the Senate and its ratification by the Centuriate 
Comitia. Later, however, this requisite, to which one could perhaps not 
always deny some material significance, completely disappeared behind the 
empty ceremony which the Pater Patratus performed at the boundary of 
the enemy country with the “hasta ferrata aut sanguinea preusta”’ hurled 
across the same. Nay, in the war with Pyrrhus, a deserter from the 
former’s army was allowed to buy a piece of ground in Rome, into which 
the spear was flung as into hostile territory, in order that the Pater 
Patratus might not have to go all the way to the frontier.’ On these 
formalities, which naturally became more and more futile, Roman 
historians based their country’s reputation of never having waged an 
unjust war. Still, the fetial law had at least the one advantage of giving 
the adversary a 33 days’ respite for deliberation.” 

To that meaningless formal conception of war Christianity sought to 
substitute a conception of just war based upon its merits. It was St. 
Augustine who, in his indictment,—for such his masterpiece appears to 

* Translated from the German by Aloysius Wenger, of Washington, D. C. 

Weiss, Le droit fetial, Paris, 1883, p. 27; Fusinato, R. D. 7., XVII (1885), p. 278 ff.; 
Phillipson, International Law and Custom of Ancient Greece and Rome, II, 329. 
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be,—of the Roman State and the whole of pagan civilization, set up 
another, deeper, material and less formal concept of war, which he 
developed more fully in his commentary on the Book of Joshua.’ Ac- 
cording to him, only such war is just as is intended to avenge a wrong, to 
chastise a State for its failure either to punish one of its subjects for a 
wrong committed by him against another, or to restore what the State 
itself has unlawfully taken from another. Closely adhering to Augustine, 
Thomas Aquinas teaches,‘ that three things are needed in order that a 
war may be called just: first, it must be ordered by the lawful author- 
ities; secondly, there must be a justa causa, i. e., the foe who is being 
attacked must deserve this by reason of a wrong imputable to him; 
and, thirdly, there is required a right intention on the part of the attack- 
ing party, that is, a purpose to promote good, or to avoid evil. 

The doctrine of the Church on war received its finishing touch in the 
writings of the Jesuit Francisco Suarez (1548-1617), whose great in- 
fluence upon the natural law theory of international law is universally 
recognized. Leaning upon the Roman law theory of possession, he 
requires for the justification of war, in addition to its proclamation by 
the legitimate power, also a just cause and a good title; he further de- 
mands observance of due formalities and fairness in beginning the war, 
and in its prosecution and conclusion (debitus modus et wequalitas in 
illius initio, prosecutione et victoria). By justus titulus he too under- 
stands a wrong, and indeed a grievous wrong, proportionate to the evil 
of war. In weighing this motive for war, the prince ought to proceed 
conscientiously. The best and safest course, according to Suarez, would 
be to let arbitrators decide as to its adequacy. But arbitrators capable 
of inspiring sufficient confidence in both parties are not easily found, 
he thinks; therefore, this mode of deciding has become ‘‘rarissimum”’ 
and the prince may, provided he be in good faith, rely upon the judg- 
ment of learned and prudent men (prudentes et docti viri), appointed by 
himself. 

The requirement of a justus titulus or of a justa causa is a very long 
step forward in comparison with Roman law; for there it was not a 
question of intrinsic equity, but merely of external, formal legality. 


3 Cited in the Decretum Gratiani, III, C. 23, que II, C. 2. 
‘Summa Theologica, I1 qu. 40d. Bello, Art. 1. 
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One great difficulty in deciding the question whether or not a war be 
just, evidently lies in the fact that in almost all cases both parties claim 
to have the justa causa belli on their side. Can a war actually be a just 
one on both sides? This question has occupied in most lively fashion 
all authors who have treated the right of war according to the principles 
of Christianity. With very few exceptions, they have all answered this 
question in the negative. Only when on one side there is an innocent 
mistake as to facts, can a war, in their opinion, be actually regarded as 
a just one for both parties. And yet the contrary might not seldom be 
true. Not always is all the right on one side alone, and on the other 
only hypocrisy and sheer pretense of right. In many cases it is merely a 
question of how far back one follows up the chain of causes which have 
led to the war. A war may in its proximate cause be just, on the one 
hand, and in its remote causes be just on the other. Even as penal law 
opposes the auctor rix@, the originator of the strife, to the auctor pugne, 
the beginner of the fray, so the matter often stands in war. Only a mind 
penetrating to the remotest ramifications of the network of causes would 
in many cases be competent to decide on whom the original guilt rests. 
A wrong which State A may have committed years ago against State B, 
produces in the latter a feeling which gradually. swells to bitterness, to 
hate, and finally leads State B to undertake something against State A, 
which furnishes this latter a just cause for war. Because of this reaction, 
which the injustice of the one party is wont to provoke in the other, it is 
extremely important that every difference between states be settled as 
quickly as possible by peaceful means, and best of all by recourse to law 
through arbitration, lest through some untoward event a too long- 
continued tension between the parties concerned may break out into 
open war.° 
It being in many cases impossible to answer squarely the question as 
to which side is right in a war, just as even in private quarrels, e. g., be- 
tween man and wife or other relatives the fault is often a divided one, 
it is not to be wondered at that international law, upon descending from 
the heights of religious and philosophical contemplation to the domain 
of reality, put the question of the justness of war more and more out of 


>Cf. Lammasch, Lehre von der Schiedsgerichtsharkeit in the Handbuch des Vélker- 
rechts, Vol III, Part 3, p. 35 ff. 
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circuit. But this was not a step forward on the part of mankind. Even 
Hugo Grotius still explicitly teaches (L. II, cap. 1 and 22) that the 
legitimate cause for war consists solely in the wrong suffered, and refers 
to Augustine as his authority for the statement; but, that even er 
Justis causis war must not be undertaken rashly (L. II, cap. 24). To 
warn against wanton wars is the main purpose of his work De Jure Belli 
ac Pacis. Observing with horror for what trifling causes war in his days 
was often entered upon, and how all regard for divine and human rights 
vanished in war, he sought to show that there existed between states a 
common right that ought to prevail for wars as well as during wars (esse 
aliquod inter populos jus commune, quod et ad bella et in bellis valeret) 
(Prolegomena). The jus ad bellum has, however, disappeared from 
modern science. International law puts up with war as with a historical 
fact, without differentiating the rights of belligerents according to their 
right or lack of right to make war. 

Surely only an intellect, such as de Laplace postulated ° in a famous 
passage, but not that of our diplomats, would be competent to say which 


war is intrinsically just and which intrinsically unjust. 


2. THE CONCEPTION OF JUSTIFIABLE WAR 


But it is quite a different matter to determine whether a state, before 
it draws the sword, has done all that may be asked of it to reach a peace- 
ful adjustment of its difference with another Power, or an equitable com- 
promise of their conflicting interests. Nowadays, where the interests of 
all nations and states interweave, even the states that are apparently 
not concerned have the right to demand such a course from their fellow 
states. Experiences of recent date have shown that a war whose occasion 
may concern only two or three Powers has a tendency to carry away 
others too, and that a war of such dimensions, because of the enormity 
of the evil for the whole community of states, entitles all to demand from 
each other enough consideration so that they will resort to it as the last, 
the very last, expedient, only after having seriously tried all other 
remedies and these have proved unavailing. Wherefore, the Powers not 
directly interested in the conflict are entitled to be heard when proposing 


§ Laplace, Essai Philosophique sur les Probabilités, Paris, 1814, p. 3. 
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mediation, and they are further entitled that they shall be bound to 
regard a war between other states as justifiable only when their pro- 
posals have been taken under earnest consideration. It is true 
that, according to the modern acceptation of the term sovereignty, it 
cannot be said that any states have, with respect to others, a right 
absolutely to forbid them the waging of war. But neither, as was 
recognized in Article 3 of the Hague Convention of 1899 for the Peaceful 
Settlement of International Disputes, can they be denied the right to 
tender the states engaged in war their mediation or their good offices 
and, indeed, in such way and under such concomitant circumstances 
that this offer shall not be disregarded from the outset. To the out- 
sider’s right to offer his mediation there must correspond the duty of 
the contending parties, not, forsooth, to accept the mediation proposals, 
but certainly to listen to them and to take them under serious con- 
sideration. If it be ‘‘useful and desirable” (Article 3) that the strangers 
to the dispute tender their mediation, then the party which refuses even 
to hear their proposals violates his duty toward the Powers entitled to 
offer mediation, inasmuch as their intercession “must never be regarded 
as an unfriendly act’’ (Article 3, paragraph 3). For good reasons, 
therefore, did the Conference of 1899 reject the utterly illogical motion 
of Veljkovitsch that, as a converse to the Nigra motion, the Conference 
explicitly declare also that the refusal to accept a proffered mediation 
should never be regarded as an unfriendly act. 

While heretofore an offer of mediation has been viewed rather as a 
“kind service’? rendered to those bent on war, in the present state of 
the world this right is founded upon the rightful interest of those Powers 
that desire to preserve the peace of the world. If neutrals did not know 
it before, then the present war has opened their eyes to the fact that 
they cannot be left untouched by a war waged between great Powers. 
The notion that war affects only the belligerents and is for all others a 
‘es inter alios acta, is entirely false. As a matter of fact, even Abyssinia 
and Liberia have not been left untouched by the consequences of the 
present war. The Powers deeply engaged in international commerce 
have suffered economic damages which cannot be much less than those 


of many a war in the past. It is especially through the stoppage of 
commerce on the “free sea’’ (difficile est, satyram non scribere) that they 
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have incurred most serious losses in their import, export and transit 
trade and have thereby been thrown into crises which have reduced the 
earning powers and means of subsistence of millions of people. The 
mobilization of nearly all the armies of Europe has also put the neutrals 
to enormous expense and cut deep into the incomes of families, their 
earnings and businesses. Numerous subjects of neutral states who here- 
tofore peaceably followed their avocations in the territories of the 
belligerents, have been profoundly affected in their relations by the 
economic upheaval in those states. Family ties and business connec- 
tions, which had been considered insoluble, have been most painfully 
disrupted. Citizens of neutral states have been maltreated because of 
the identity or similarity of their language with that of the belligerents. 
Investments made by neutrals in the war zones have been wrecked, 
ete., ete. Only when the war is over will it be possible to strike its fright- 
ful balance, frightful not merely for the belligerents, but also for the 
neutrals. 

Speaking for America, Nicholas Murray Butler had this to say very 
recently: 

It is idle to say that the American people are on the other side of the 
world and that these clashings and crashings are no concern of theirs. 
Ask the cotton-grower of the South, or the copper miner in the far West, 
or the lumberman on Puget Sound, or the shipper in New York, Balti- 
more or New Orleans, or the banker in Wall street, in State street or in 
La Salle street, whether he knows that there is a war in Europe, and get 
his answer. Ask the student of international law, or the expounder of 
political ethics and the sanctity of treaties, or the devoted believer in 
civil liberty, whether the United States has any interest in the conflict, 
and get his answer.’ 


And for Chile, its representative at the International Agricultural 
Institute in Rome, Mr. Aldunate, declared that the financial conse- 
quences of the European War are so serious for his country that it is 
compelled to practise the most rigorous economy and is no longer able 
to contribute its customary yearly quota of 40,000 francs, but must 
ask to be enrolled, until further notice, in the second class of states with 
a contribution of only 20,000 franes.® 


7 The Changed Outlook, New York, 1915, p. 5. 
8 Procés-verbal du comité permanent, 30 October 1915. 


UNJUSTIFIABLE WAR AND THE MEANS TO AVOID IT 692 


Compared with the enormous total of damages, s@*rows and miseries, 
which even the neutral Powers and their subjects have suffered in this 
war; compared with the irreparable agricultural losses in all countries, 
the profits made by individual manufacturers and speculators in neutral 
states, by a traffic which, judged by its effect, is a traffic in human lives, 
are not worth considering. True, not all gains derived from war are 
immoral like the above. The earnings of shipping companies and of 
peace industries are from a moral standpoint quite unquestionable. 
But even these can not be decisive in the face of the tremendous na- 
tional losses. From this due balance of war, even for neutrals, they will 
learn to strain every nerve never again to be taken unawares by a world 
war, and promote every measure for making a repetition thereof more 
difficult and unlikely. . 

The days are no more when the suburban citizen, taking his stroll upon 
the towered ramparts of his native town, could chuckle with delight be- 
cause he knew of no more pleasant holiday pastime 


“Than to talk of war and battlecry, 
When yonder in far away Turkey 
Nations pounce upon each other.” 


Today the “‘et tua res agitur!’’ applies to him too. Wherefore, his state 
has a right to call out to those lusting after war: “ Listen to me; I will 
try and settle your dispute. Should I fail in my honest endeavors, you 
are welcome to smash each other’s skulls. But hear me you must, and 
that willingly and in earnest. Whoever turns down this request of mine, 
him I shall treat as a disturber of the common peace. His war I shall re- 
gard as an unjustifiable one; that of his adversary as justifiable. I shall 
hold him responsible for every damage which I myself and my citizens may 
suffer through his obstinacy and his lack of consideration for us. I shall 
not, indeed, attack him myself; but I shall allow my citizens everything 
against him and nothing for him. They may, if they please, enlist in the 
army of his adversary, and supply the latter with money and war mate- 
rial. But to him they shall give no such help.” 

This way of differentiating the party entitled to make war from the 
party not entitled in this sense, being based upon external, easily ascer- 
tainable facts, would be just as easy to carry out as a differentiation of 
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just from unjust war founded upon the etiology of the war will almost 
always fail in practice. Should the mode of differentiating, as here 
proposed, gain international recognition and standing among civilized 
states, they would, in their mutual relations, reach that degree of civiliza- 
tion which the German Empire attained in its internal organization 
700 years ago, through the Public Peace statute of Frederick II, of 1235, 
which permitted self-help through private warfare only when recourse 
to judicial proceedings had been had in vain. War would thereby be 
foreed into a subsidiary position. States would resort to this extreme, 
desperate expedient only after having actually exhausted all pacific 


means. 
3. PROBLEM OF THE CIVILIZING VALUE OF WAR 


Would it be desirable to relegate war to such a subsidiary status’ 
Does not rather war possess an independent cultural value, distinct 
from all pacific means of settling disputes? The attempt to establish 
this has often been made, even very recently by Steinmetz in a work 
which distinguishes itself among many of its predecessors by a striving 
after freedom from prejudice truly worthy of appreciation.’ 

It would be folly not to recognize that war can also produce favorable 
results. Is there, generally speaking, an evil that does not result in 
or bring with it some good, or any good thing that does not bring with 
it or resuit in some evil? The only question is whether in war the good 
outweighs the bad, as Steinmetz emphatically asserts." 

The main, and in a certain sense a new, argument in his reasoning, 
is to the effect that war is the only effectual ‘‘states competition’’ for 
stimulating human activity and hence can “‘never be abolished without 
detriment to mankind” (page 208). To begin with, no man of judgment 
thinks of ‘‘stopping’’ war by means of a treaty or decree. The most that 
may be hoped for, in the distant future, is that war, like other antiquated 
institutions, and like bodily organs whose functions have been taken over 
by others, may gradually die out, become “‘ rudimentary,” as evolutionists 
express it. Steinmetz is probably right, that for the development of the 


' Philosophie des Krieges. Leipzig, 1907. Compare in particular, pages 13 ff., 
73 ff., 335 ff. 


© Page 190, “If there were no war it would have to be invented!”’ 
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human race the possession of aggressive propensities, a right good dose 
of pugnacity, was of advantage, perhaps even a necessity. ‘‘Then al- 
ready was it to man’s best interest to have incurred the enmity of 
man. * * * Among God’s most precious gifts to man belongs a 
genuine foe”’ (p. 21). The struggle with the animal world, and the over- 
coming of elemental difficulties alone would not have developed man’s 
physical and intellectual faculties to the same extent as battling with 
fellow-beings of like intelligence. Without doubt, even today a social 
order in which every occasion for competition were wanting would 
lead to racial retrogression. But, in our day, does this emulation still 
consist in strife alone, in bloody life-and-death struggle? No doubt, 
war is an important transition stage of man’s evolution upward. But 
such also was slavery. Would Grecian culture, to which we owe so 
much, have been possible had not slaves performed all menial labor and 
thereby relieved the free-born Hellenes? And even so, was revenge for 
blood a necessary prodromal stage in the evolution of public punish- 
ment? Who would, on that account, justify slavery or feuds as suited to 
our times and circumstances? For the world of today that argument is 
therefore not pertinent. Granted that a man of Tolstoy’s spiritual type 
would have been an unfit ancestor of the human race, what follows from 
that for the present time? 

Not merely ‘‘symbolical”’ (p. 200), but real competition between states 
is possible also in peaceful ways. For, is it not given to every state to 
compete with the others in exerting all its powers to assure to its citizens 
the highest development of their faculties, and make life for them really 
worth living as a steady advance toward a loftier psychical evolution. 
Steinmetz may rest satisfied that in a state pursuing such a course the 
citizens would not ‘die from sheer tedium,”’ as, according to his asser- 
tion, happened to the Indian wards of the erstwhile Jesuit State of Pa- 
raguay.'' Such a state would not only make the greatest achievements 
possible for those who belong to it, but exert a powerful attraction on the 
citizens of other states. It would not thereby weaken itself, but rather 
gain new strength. 

't In regard to the Jesuit dominion in Paraguay and the consequences of its destruc- 
e tion, compare the judgment of Elisée Réclus, Nouvelle geographie universelle XIX, 
p. 497 ff., one certainly not suspected of clerical bias. 
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Likewise erroneous is Steinmetz’ assertion that the abolition of feuds 
within states cannot be regarded as a precedent for putting down warfare 
between states (p. 211). If for ‘‘direct state conflicts’’ there is no other 
form than war, then is there also for direct conflicts among individuals 
no other form than the sanguinary man-to-man fight. Like Hegel, 
Steinmetz extols war as a world judgment, as the “‘executioner’’ of 
states sentenced to death by the verdict of history (p. 222). In such a 
deduction from history one must never put the episode above the final 
act, and never forget that if defeat is to pass for condign punishment of 
the vanquished, victory must be viewed as the just reward of the opposite 
party. Had Steinmetz taken this into consideration, not only would 
his Duteh conscience have caused him difficulties in his review of the 
Boer War (p. 230), but also his verdict about Jena (p. 223) and the 
partition of Poland (p. 232) would probably have been different. Or 
should, peradventure, Cannz be regarded as evidence of Rome’s un- 
fitness to live in Hannibal’s day? For the rest, Steinmetz is not com- 
bating the ideals of thoughtful pacificists, but those of phantastic Uto- 
pians. No judicious pacificist wants to gather mankind into one single 
state, but while preserving in general their individuality, unite existing 
states into a “‘union of purpose”’ for insuring peace. But neither will this 
union be a perpetual one. 

As long as “folly and passion,” as Treitschke '* so aptly says, ‘are 
war will not die out. And it is 


great Powers in the world’s history,’ 
scarcely to be assumed that wisdom and prudence will ever come into 
uncontested control. This conviction does not, however, preclude the 
thoughtful from attempting to press their conviction. Even if the time 
has not yet come for the fruits of conviction to ripen, it is none the les= 
the duty of all who are imbued with this conviction to spread it and 
make it sink deeper and deeper.'* '* 

Politik, II, 544. 

‘8 Viscount Morley, on Compromise, London, 1913, The Realization of Opinion, 
p. 201, at p. 216 ff. 

‘4 Against Steinmetz compare also much that is pertinent in Colenbrander, 7'ic) 
jaren wereldgeschiedenis. The Hague, 1915, II, 339 f. 
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4. THE VALUE OF GAINING TIME 


If a number of states, with at least one great Power among them, were 
to accost the bellicose ones with a request such as that described in 
Part 1, and demand that they postpone hostilities for, say, three months, 
in order that during this delay, with the coéperation and under the lead 
of the mediators, the negotiations already broken off may be resumed and 
continued, there would thus be gained what in many cases is the most 
important element: Time. By postponing the commencement of hos- 
tilities it would no doubt be possible in many cases to preserve the peace, 
not so much, perhaps, through the mediator’s influence as through a 
change of temper in the war-inflamed states themselves, both parties 
having in the meantime become convinced that a mutual reconciliation, 
with perchance an honorable adjustment, is better than war with its 
always uncertain outcome and usually disproportionate sacrifices. The 
most important thing, in questions of such consequence and responsibil- 
ity, is to exclude the use of the telegraph.'° 

It is true that every nation contains numerous and influential elements 
tending to predispose the state for war. First, of course, come the mil- 
itary circles, which, of necessity, must, at least now and then, be straining 
at the leash to prove their efficiency, to show what they can do. These 
would, indeed, be downright untrue to their calling if in a conflict be- 
tween their state and another one they failed to take into consideration 
also the latter’s high-handed, bloodthirsty decision. But apart from 
these professional war-seeking elements, there are in every state still 
more influential circles at work seeking in a business-like manner, 
through thirst for lucre, greed, or profit, to involve their country in war: 
the combined armaments industry for war on land, by sea, undersea and 
in the air, nowadays, thanks to progress in technique, so frightfully 
developed and ramified; those guilds of war parasites, eager to exploit 
for their own profit, by means of price manipulations and usurious exac- 
tions the millionary armies’ demands for enormous and quick deliveries, 
many of them even stooping to embezzlement, fraud and falsification; 
stock-jobbers, who, through the rise and fall of stocks, do their most prof- 
itable business not so much during war as in times of threatened war; 


‘° Regarding the suddenness with which the Franco-Prussian War broke out, com- 
pare Higgins, War and the Private Citizen, p. 24 f. 
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the great powers of finance, who derive from war loans their profits 
amounting to millions and thereby become the real kings of kings; mag- 
nates of the press, who during war obtain a sway over the minds and 
feelings of the nation, which is denied to its noblest thinkers and in- 
vestigators. All these elements which, no matter how embarrassing they 
may often be to the governments, are nevertheless not restrained by 
them in season, because, forsooth, they themselves desire to make use of 
them on occasion, are able, by working together, to throw nations into a 
psychopathical fit in which they actually believe they want war. But 
this mood cannot last long. No matter how strong the mental contagion 
emanating from those circles may be, it is equally as fleeting. Within 
a few weeks after the danger of war has become imminent, when no one 
can any longer doubt the extreme gravity of the situation, when fever- 
ishly accelerated armaments have already reduced a large part of the 
nation to a state of war, when all able-bodied men have been snatched 
from their families, their callings and their occupations, all the latent 
tendencies that make for peace will also come into action on both sides. 
The combined civil administration, the departments of finance, industry, 
commerce, agriculture, transportation, education, justice, will express 
their scruples; the clergy, physicians, heads of families, the women-folk, 
will raise their voices in protest; economic organizations will warn and 
dissuade. Even though everything be carried out in perfectly legal form, 
and perhaps even parliament and the freedom of the press may already 
have been suspended as a war measure, the opposition will none the less 
make itself felt with sufficient power. This opposition on both sides will 
cause the governments, which until now were both bent on war, to ask 
themselves once more whether the uncertain outcome is worth the certain 
losses and whether they had not better heed the advice of the mediator 
and place the drawn sword back into its scabbard. This pacificating 
influence of time, of postponing hostilities, had already attracted atten- 
tion at the Second Hague Peace Conference in connection with the sub- 
ject of declarations of war. A motion by the Russian Colonel Michelson 
and the Dutch General den Beer-Portugael proposed that between a 
declaration of war and the beginning of hostilities there should be inter- 
posed a respite of at least 24 hours.'® In support of this motion they 


6 Actes et docs. I, p. 133; ILI, pp. 165 to 176. 
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pointed, among other things, to the possibility of utilizing this interval 
for an attempt at mediation by neutrals. The motion was, however, 
categorically rejected by most of the great military Powers," evidently 
because they did not want to divest themselves of the advantage a start 
in mobilizing would possibly afford. Likewise in the future it will 
scarcely be possible to provide by means of a general agreement be- 
tween all nations for such a delay for further reflection."® Individual 
Powers will be ready for it in their relations with one another. But 
an agreement, in which all great military Powers would take part, 
will for a long time lie outside our range of vision. No matter how 
deserving all movements in this direction are, world peace will not be in- 
sured by means of a treaty between those nations from which tts disturbance 
would have the most to be apprehended. 

Meritorious proposals of this sort first came from America. They were 
contained, in the first place, in the draft of an Anglo-American arbitra- 
tion treaty drawn up by Secretary of State Olney and the British Am- 
bassador, Pauncefote, then more especially in the Bryce-Knox treaties of 
1911, which, unfortunately, were also rejected by the American Senate. 
However, the idea of the paramount importance of gaining time, of 
allowing a further delay for deliberation, was carried over into the 
positive conventional law of a series of states through the United States 
treaties of 1912, elaborated by the American Secretary of State Bryan. 
3y virtue of these treaties the contracting states have bound them- 
selves to submit all disputes, which can not be settled by diplomacy and 
which they are not obliged by existing treaties to submit to arbitration, to 
investigation by a permanent international commission and have agreed 
not to declare war or begin hostilities before this commission has made 
its report, which must be presented within one year at the latest.’ ”° 
That great military Powers would be willing to conclude such treaties 


Austria-Hungary abstained from voting. III, p. 176. 

‘8 Cf. Savornin-Lohman, Gedachten over oorlog en vreede, The Hague, 1914, p. 67. 

'’ For these treaties, see Lange, The American Peace Treaties, Christiania, 1915. 
Cf. also Beaufort, De oorlog en het volkenrecht, Amsterdam, 1915, p. 14 f. See also 
SUPPLEMENT to this Journal, pp. 263-309. 

” The treaty with San Salvador, moreover, contained the provision that during the 
term allowed the commission for making its report, ‘neither state should increase its 
military or naval armaments,”’ a standard which very properly was not retained in 
any of the ratified treaties, Lange, ibid., p. 15. 
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with their neighbor states, great or small, is, as already stated, most im- 
probable, for the simple reason that they will not be willing to forego 
the chances of a presumed start in war preparations. On the other hand, 
it is altogether possible that they may enter into a treaty of this sort 
with states from which they are separated by great distances. *’ 

For the same reason it is precisely these Powers who will likewise not 
feel inclined to recognize themselves or to participate in an international 
conciliation council (Conseil de Conciliation) as proposed by Woolf ** 
and the Anti-oorlog-raad,**> no matter how valuable these conventions 


may be in themselves. 


5. THE NEUTRALS’ RIGHT OF MEDIATION 


The idea developed above differs from the proposals previously re- 
ferred to in that it does not make the procurement of the stay of hostil- 
ities dependent on the good will of the states involved in the quarrel, nor 
presupposes between them the existence of a treaty pursuant to which 
they would forego to take advantage of their lead in preparedness. To 
realize the present proposal only requires a firm resolve on the part of 
those not involved in the dispute to take vigorous action in the interest 
of the maintenance of peace. 

[t will, of course, be immediately objected that this proposal exposes 
the very neutrals whom it aims to save from harm, to a much greater 
peril; that it is intended to spare them the indirect disadvantages of war 
but exposes them to the danger of having to endure its direct effects; that 
it exposes them to the risk of themselves becoming implicated in the war: 
for a Power, determined to make the most of its advantage in armaments 
and not to acquiesce in any postponement of hostilities, would have the 
right to answer that threat with a declaration of war against the men- 
acing party. Theoretically this is perfectly correct. In practice, how- 

2! Had the German Empire accepted the treaty proposed to it by the United States, 
the risk of its becoming involved, during the European War, in war with America too, 
would have been considerably lessened in advance, because from the appointment. of 
the commission until war became permissible a year’s time for reflection would have 
had to elapse. 

22? New Statesman, 10 July 1915. 

°3 Report of von Loder and Suyling, Avant-projet d’un trailé général relatif au régle- 
ment pacifique des conflits internationaux, The Hague, 1916. 
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ever, there is no reason to fear that this will happen when the mediation 
offer, ensuing under the sanction herein explained, proceeds from a con- 
federation of neutrals sufficiently numerous, powerful, determined and 
united. The combined power of the states interested in the preservation 
of peace will surely always be greater than that of one of the parties 
facing each other with warlike intent. No one, be he ever so strong, will 
want to draw upon himself, in addition to the adversary he is about to 
attack, so many accessory foes. Only a state intent upon a plain war of 
conquest would categorically refuse every pause likely to prejudice his 
start in preparedness. But by his refusal he would ipso facto reveal that 
such is indeed his object in going to war, a thing that surely everybody 
would want to avoid as much as possible. Everything, therefore, de- 
pends upon such a combination of neutrals to demand from the warlike 
parties a stay of hostilities, and possessing sufficient authority and ad- 
equate power to press its demand. The announcement that the two 
belligerents will be treated differently must be sufficient to cause the 
party which is inclined to exploit his lead in preparedness to desist. The 
disadvantage to him of the support held out to his opponent, must out- 
weigh in his estimation the advantages resulting from greater prepared- 
hess. 

Obviously such a federation of neutrals will not be composed of the 
same Powers in all cases; for it will consist of those states which are not 
interested in the concrete quarrel and are, therefore, resolved to attach 
themselves to neither of the contending parties in this case, but to remain 
neutral. In one case it will be these Powers, in another those. But in 
order that the concert may get into action promptly, which is absolutely 
necessary, there is need of a permanent nucleus. This is furnished by 
such states as are determined never to wage any war other than a de- 
fensive one; the neutralized states and those that aspire to recognition 
of their neutrality: Switzerland, resurrected Belgium, and the Scan- 
dinavian countries, possibly also the Netherlands. These states would 
have to declare themselves in advance as prepared to take such a step 
in future cases and without delay to summon all other Powers, which 
according to the peculiar circumstances of the case will presumably re- 
main neutral, to join them. 

Among these Powers there will almost always be found some great 
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Power, in particular, the United States of America, if the Monroe Doc- 
trine may also be conceived as a declaration of non-intervention in 
European affairs. In this hypothesis it is not likely that any state, no 
matter how eager and well prepared it may be for war, would want to 
run the risk of seeing its adversary reinforced by the support of such a 
concert, but would rather consent to a stay of hostilities for a few months 
and to renewed attempts at compromise. At the expiration of that term, 
should it be impossible to adjust the difference, he would recover full 
freedom of action and no longer have to fear those handicaps. 

One incidental effect of such a procedure on the part of the neutrals, 
and one not to be underestimated, is that the value of a lead in arma- 
ments would be lessened and thus the struggle of the Powers to attain it 
likewise reduced. The sacrifice which individual states would thereby 
impose upon themselves would not be so great as might at first sight 
appear, illusions in this very subject, being, as experience teaches, by 
no means rare. 

For the neutrals this proposition would have the advantage that the 
admissibility of deliveries of war material to the one side would be 
assured to their citizens, while otherwise it is perhaps to be expected 
that the demand for a general prohibition of such deliveries will grow 
more and more insistent.2* No doubt, it will be objected that the 
theoretical admissibility of such deliveries does not always mean a 
practical possibility, for it may so happen that precisely that state to 
which deliveries would be permissible, might not need them, or that as 
a matter of fact they could not reach the state that might need them. 
The former eventuality is very improbable; for that state which de- 
clined to continue negotiations, and to which, therefore, deliveries would 
not be permissible, will also be the one that does not stand in need of 
them; while his adversary, to whom they may be sent, will be the party 
in need. The second eventuality is, of course, again possible in the fu- 
ture. But the stronger the alliance of neutrals, the better will it be in a 
position to see to it that the rights of those belonging to it are really 


respected. 


my “Mediationsrecht der Neutralen,” Oest. Zischr. f. dffentliches Recht, 
II (1915), p. 214. To the literature there quoted should be added Laudon, Drie 
reglen van het tractaat von Washington, Leiden, 1890, especially p. 77 and p. 103 ff. 
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To be sure, even this scheme presents no panacea. It too will in many 
instances fail, either because one of the two parties to the dispute refuses 
to enter into the proposition, or because an adjustment of the dispute 
by mediation does not succeed. Neither, however, is likely. At all 
events, the neutrals, in case their action has been in vain, can with a 
good conscience say to themselves that they have done everything within 
human power to avert war. 

In order to be able to make the threat, namely, that the neutral 
Powers will permit their people to give every support to the party willing 
to negotiate, while, on the other hand, they will forbid any help being 
given to his adversary, it will be necessary to alter Article 7 of the con- 
ventions respecting the rights and duties of neutrals in case of war on 
land and in naval war, which conventions would otherwise stand in 
much need of supplementing and emending. 

It is perhaps not too optimistic to hope that by the way here indicated 
the rule of right may penetrate also into the sphere of war to the extent 
of confining the latter to those extreme cases in which ali other remedies 
for the settlement of differences among states have actually failed. 
Strangers to the dispute, who exercise with prudence and energy the 
right of mediation as their most important right of neutrality, will 
thereby not only serve their own best interests, but also prove them- 
selves in the highest degree benefactors of mankind. 

HEINRICH LAMMASCH. 


THE LEGAL NATURE OF TREATIES 


The celebrated scrap of paper incident is perhaps thought so effective 
of treaties that it needs no addi- 


a commentary on the ‘‘legal nature’ 
tion. ‘Treaties won’t stand before policy and there’s an end on’t.” 
The student of history is likely to take a more cautious view. He knows 
that treaties have been one-sidedly abrogated before. He knows that 
the ambiguous phrase rebus sic stantibus has generally been an implied 
accompaniment of treaties, and yet he knows that treaties have con- 
tinued to be concluded and in general observed. 

In spite of the consolation to be found in these reflections, the recent 
failure of a treaty, just at the time when a Third Hague Conference 
was due, is of unusual significance. It marked a break in the steady 
progress which codification had made in international law since the 
Declaration of Paris of 1856. If a treaty, ratified and reaffirmed with 
such solemnity as the Belgian Neutralization Treaty, was worthless, 
were not the hopes for world organization and codified international 
law by means of conventions pretty thoroughly shattered? It was a 
severe blow to the “legal school’ of international law, and while it 
might be regretted, yet it gave cause for grim complacency on the part 
of those, who, looking askance at the codification movement, have been 
dubbed the ‘‘diplomatie school.” 

All branches of jurisprudence may be approached from two stand- 

‘ Oppenheim has suggested this division of the schools of international law in his 
Introduction to Westlake’s Collected Papers on Public International Law. It should 
be noted that this classification is not parallel to the traditional division of interna- 
tional law writers into Grotians, Naturalists, and Positivists. Adherents of both 
the legal and diplomatic schools may be positivists in the sense in which the term is 
used in international law. In general jurisprudence, however, the positive school 
has a different significance, referring to the followers of Austin whose attitude toward 
international law has been characterized by the term applied to them by Oppenheim, 
‘deniers of international law.’”’ Members of this school of jurisprudence may, how- 
ever, belong to the legal school of international law, in a sense. They assert that 
international law is not yet law, but will become so when codified and enforced by 
an organized international authority. The attitudes of the legal and diplomatic 
schools of international law are thus parallel respectively to those of the positive 
and historical schools of general jurisprudence. 
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points. Law may be regarded as primarily a means to an end: its func- 
tional or teleologic aspect may be emphasized most prominently. With 
this view, when a utilitarian theory of morality begets a confidence in 
man’s power to judge of ends, and means for their attainment through 
law, the conscious shaping of rules of law to existing conditions and the 
clarifying of their expression, becomes the desideratum. Legislation 
and codification become the interests of the jurist. 

On the other hand, law may be regarded as an organic growth, which 
legislative interference is more likely to spoil than remedy. Adherents 
of this point of view are struck by the enormous complexity of human 
relations. They see that law has grown in the past by a subconscious 
process of trial and error. They doubt the ability of man to improve 
on this natural process by reason. Hence interest is centered on the 
historical growth of law and the tendencies which are discoverable by 
an inductive study of such development. Law is to be approached 
reverently as a guide to an understanding of the nature and destiny of 


man, rather than as a tool to be bent to his present purposes. 

The nineteenth century witnessed the predominance of the teleologic 
school in national jurisprudence. With Benthamite utilitarianism as a 
criterion of ends and Austinian sovereignty of the state as a means, 


the growth of law become conscious and rational. Legislative reform 
and the codification of law were attempted in all civilized states. 

It appeared that the twentieth century was to witness a similar de- 
velopment in the field of international law. The draft codes of Dudley 
Field, Bluntschli and others, the Declaration of Paris, the Geneva Con- 
ventions, the Declaration of St. Petersburg, the Hague Conventions 
and the Declaration of London, seemed to be paving the way for periodic 
congresses at The Hague to legislate for the world and to codify the 
law of nations by treaty. 

It is true that this movement had had its critics. As Savigny in 
Germany and Maine in England had doubted the wisdom of an un- 
conditional giving over of law to the legislature, so many of the ablest 
writers in international law had felt that the law of nations must still 
be content with the slow progress which would come through uncon- 
scious historical development. They felt that conventional law, drafted 
on the moment, and often on an incomplete induction, would, like too 
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many statutes, be made but to be broken; and that regularity of observ- 
ance could only be assured of rules sanctioned by long custom. 

It is not the purpose of this article to show either that the hopes of 
the legal school were premature or that the skepticism of the diplo- 
matic school was without foundation. The object is rather to show how 
treaty-made international law can and in many cases has gained the 
sanction ordinarily associated with customary law, that of inertia, 
resulting from long-continued usage. In so far as treaties are habitually 
referred to as a rule of action by the administrative and judicial 
officers of states in deciding cases which come before them, this result is 
obtained. It remains to inquire to what extent treaties are regularly 
utilized as a source of law in the leading states of the world. 


1. THE NATURE OF TREATIES 


Are international treaties and conventions an immediate source of 
law to be applied by courts? This question seems easy to answer. 
By the constitutions of the United States ? and Mexico * treaties are 
declared to be the supreme law of the land and are applied by courts 
in appropriate cases involving private rights in the same manner as 
statutes.4 Courts in Switzerland, Germany and France have shown a 
tendency to apply the provisions of promulgated treaties as a rule of 
decision in recent cases ° although they have sometimes expressed the 
opinion, in France especially, that such instruments are to be executed 
by the political organs, and that their rules become cognizable by courts 
only when embodied in statutes or ordinances. In England it is firmly 
established that a treaty is not an immediate source of law for courts, 
except prize courts, and can not operate to divest legal rights of English- 
men even when its provisions are embodied in executive orders. An 
enabling act of Parliament is necessary to accomplish that result. 

? Constitution of the United States, Art. VI, sec. 2. 

Constitution of Mexico, Art. 97, cl. 6. 

‘Ware v. Hylton, 3 Dall. 199 (1796); Wharton, A Digest of the International Law 
of the United States, 2d ed., Washington, 1887, 2; sec. 138. 

‘W. Kaufmann, Die Rechtskraft des Internationalen Rechtes und das Verhéiltnisse 
des Staatsorgans zu demselben, Stuttgart, 1899, p. 86, et seq. 

6 Walker v. Baird, L. R. (1892), A. C. 491; T. E. Holland, Studies in International 
Law, Oxford, 1898, p. 190, C. M. Picciotto, The Relation of International Law to 
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These statements, however, are made on the supposition that agree- 
ment is reached as to what constitutes a valid treaty. What procedure 
must be consummated before an instrument negotiated between the 
executive authority of two nations becomes a genuine treaty at inter- 
national law? Signature by the plenipotentiaries, with full powers to 
conclude the treaty, does not have that effect. Ratification by the 
authority in either or both signatory states, competent by their con- 
stitutions to perform that function, does not. It is only after exchange 
of ratifications, evidenced by official publication in the signatory states, 
that the instrument is generally considered internationally binding, in 
the sense that the national honor is pledged to its observance and a 
violation will give just cause for diplomatic protest.’ This then is the 
criterion selected for deciding when an instrument is a treaty at inter- 
national law, and hence for deciding whether treaties are an immediate 
source of law to be applied by courts. 

The incapacity of the courts of some countries, especially of England, 
to apply treaties, even when ratifications have been exchanged, is, how- 
ever, so generally known that it might well be considered subject to 
international cognizance. A foreign state does not in fact regard a 
treaty with England affecting the rights of individuals as completed 
until an act of Parliament has provided for its execution. Sometimes, 
in fact, the effectiveness of the treaty is in terms made dependent on 
such an act, and often the Cabinet, although legally competent to 
exchange ratifications, will not do so until Parliament has acted.’ 
the Law of England and of the United States of America, New York, 1915, p. 59, 
el seq. On the application of treaties in prize courts, see The Chile, L. R. (1914), p. 212; 
Pieciotto, op. cit., p. 42. 

L. Oppenheim, International Law, 2 vols., London, 1912, 1: 561, speaks of ratifica- 
tion alone as giving treaties a binding effect. The final consent of both parties, as 
evidenced by the exchange of ratifications seems to be necessary. Kaufmann, op. cit., 
pp. 39-40. 

‘Thus the extradition treaty of 1852 with France provided that “Her Majesty 
engages to recommend to Parliament to pass an act to enable her to carry into execu- 
tion the articles of the present convention. * * * And when such act shall have 
been passed, the convention shall come into operation from and after a day to be 
fixed.”’ Holland, op. cit., p. 190. 

’ Thus the ratification of the Declaration of London was withheld, pending passage 


of the proposed Naval Prize Bill of 1911, which being thrown out by the House of 
Lords, the convention was not ratified. In Halsbury, Laws of England, 6:440, 
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Some writers, therefore, notably Kaufmann, point out *° that the 
completion of a treaty must be considered a process of four rather than 
of three stages: (1) signature, (2) ratification, (3) exchange of ratifica- 
tions, and (4) putting in force, which includes all acts such as publica- 
tion, assent of the legislature, or even passage of enabling acts and pro- 
mulgation of executive ordinances, necessary to give the instrument 
legal effectiveness, not only as between the two states, but also as to all 
private individuals and administrative and judicial officers deriving 
rights or duties from it. After exchange of ratifications, the treaty is 
concluded (abgeschlossen); only after these final acts is it in force (voll- 
ziehbar). In the United States exchange of ratifications has both 
effects, except for treaties requiring an appropriation and possibly for 
treaties affecting the tariff, which require the consent of Congress. In 
England the treaty is concluded on exchange of ratifications, and is in 
force on the passage of an enabling act. 

There is an apparent contradiction in the constitution of a state 
which permits one authority to exchange ratifications, thus engaging 
a national responsibility, but yet requires the additional act of other 
authorities to put the treaty in force in the sense of giving it internal 
effectiveness. This contradiction is in fact resolved by a sort of comity 
which may exist between either the departments of government within 
the state or between the two states. Thus by a constitutional under- 
standing the legislature may be bound to pass acts necessary to give 
effect to ratified treaties. In the United States this principle has been 
judicially asserted,'' and legislative concurrence, where necessary, has 
rarely been withheld.'* But here the necessity of the concurrence of 


note (e), it is stated that “In England there is no codified list of subjects upon which 
the Crown has power to bind the subject by treaty without Parliamentary sanction 
But where any reasonable doubt arises it is usual either to obtain statutory authority 
beforehand, or to stipulate in the treaty that the consent of the legislature shall be 
obtained.” 

“ Kaufmann, op. cit., p. 31, et seq. 

\! Justice Iredell in Ware v. Hylton, 1 Dall. 199 (1796). See also Mr. Livingston, 
Sec. of State, to Mr. Serurier, June 3, 1833, Wharton, 2:67; Cushing, Att. Gen., 
6 Op. 296 (1859); Dana, notes to Wheaton, p. 715. 

'2 In the case of a treaty with Mexico of 1883, providing that necessary legislation 
should ‘‘take place within twelve months from the date of exchange of ratifications”’ 
(Art. 8, Malloy, p. 1151), Congress failed to act. Moore, 5:222. 
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two-thirds of the Senate for ratification makes Congressional disapproval 
of a ratified treaty unlikely.'** In other countries legislative obstruction 
of treaties has been more frequent. But in such a case an understanding 
usually exists with the other signatory that the treaty can only become 
effective on legislative action.’ In fact, in some English treaties this 
dependence of the treaty on Parliamentary action has been specifically 
provided in the instrument itself.'* 

From a standpoint of pure law, the contradiction can be resolved 
either by a change of the national law, so that ratification followed by 
exchange of ratifications, through whatever procedure provided, will 
make the treaty enforceable, or by a frank recognition on the part of 
nations that exchange of ratifications, with some states, is simply a 
step in the procedure of completing a treaty, which is not consummated 
until all acts of legislative and executive departments necessary to give 
the treaty complete internal validity according to the constitutional 
law of that country, have been carried out. 

The origin of this curious contradiction in the constitution of many 
states is to be found in the rise of constitutionalism and the division of 
the powers of government among various departments, each of limited 
authority and consequently incapable of performing executory treaties 
unless validated by the organ constitutionally vested with authority 
to legislate for it. A treaty was originally a pact between monarchs, 
who, having immediate authority over all officers of government and 
subjects, were in a position to fulfill its conditions, whether it required 

i A Constitutional amendment changing the rule requiring assent of two-thirds 
of the Senate to one requiring approval by a simple majority of both houses has been 
advocated on the ground that the latter would be easier to obtain. J.T. Young, The 
New American Government and its Work, New York, 1915, p. 25. 

13 “A treaty is the supreme law of the land in respect of such matters only as the 
treaty-making power, without the aid of Congress, can carry into effect. Where a 
treaty stipulates for the payment of money for which an appropriation is required, 
it is not operative in the sense of the constitution. Every foreign government may 
be presumed to know that, so far as the treaty stipulates to pay money, the legis- 
lative sanction is required.” Turner v. Am. Baptist Missionary Union, 5 McLean, 
347; Wharton, 2:73. In a strictly legal sense it is doubtful whether such a presump- 
tion is warranted. 

\* British extradition treaty with France, 1852; treaty ceding Heligoland to Ger- 
many, 1890, see Holland, op. cit., p. 190. See also treaty of Washington with the 
United States, May 18, 1871, Art. 33. 
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a single action, such as the payment of a sum of money or a cession of a 
tract of land, or continuous action, such as the protection of the rights 
of domiciled aliens or the extension of specified advantages to merchant- 
men and privateers of the other signatory in time of war. When, how- 
ever, the monarch lost his control of both the judiciary and the legisla- 
ture, treaties ratified by him could have for those organs no more validity 
than any other ordinance or exercise of the prerogative, and yet he 
retained the power of exchanging ratifications because the control of 
foreign relations continued to be left with him as chief executive, and 
it was not fully realized that public officers and individuals as well as 
states were immediate subjects of conventional international law. In 
England, therefore, where Parliament has been most emphatic in its 
limitations upon the power of the prerogative to affect private rights, 
the necessity of a Parliamentary enabling act has been most evident. 

However, while the constitutional protection of personal liberty ap- 
peared to demand that private rights be protected against the arbitrary 
granting away of the executive, the international responsibility in- 
volved in treaties seemed to demand that once that responsibility be 
undertaken by exchange of ratifications, the ability to execute should 
exist. This latter aspect of the case has had a tendency to prevail during 
the past century, but with a recognition of the former. Beginning with 
the American Constitution of 1789, there has been a tendency (1) to 
require the concurrence of more authorities for ratification, but (2) to 
give treaties once ratified a higher legal validity within the state. 

(1) In most countries the executive alone is no longer competent to 
ratify treaties. By the United States Constitution,'’ treaties must be 
ratified by the President by and with the advice and consent of two- 
thirds of the Senate, and by an extra-constitutional custom, treaties re- 
quiring appropriations and possibly those affecting revenue laws, re- 
quire assent of the House of Representatives also."° By the German 

‘6 United States Constitution, Art. 2, sec. 2. 

‘6 Wharton, 2:19, 21. Practice indicates the necessity of Congressional consent 
to commercial treaties, but ‘judicial decisions sanction the contrary view, namely, 
that the treaty power can effect customs agreements with foreign Powers without 
Congress being consulted,” E. 8S. Corwin, National Supremacy, New York, 1913, 
p. 11, citing Bartram v. Robertson, 122 U. 8S. 116 (1887), Whitney v. Robertson, 124 
U.S. 190 (1888). 
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Constitution " the Kaiser may enter into treaties, but ratification re- 
quires the “‘zustimmung’’ of the Bundesrath and the “ genehmigung”’ 
of the Reichstag. The French constitutional law * provides that the 
President may negotiate and ratify treaties, but treaties of peace and 
of commerce, and those requiring an appropriation or affecting the 
personal or property rights of Frenchmen in foreign countries, may 
not be ratified until they have received the assent of both chambers of 
Parliament. In practically all continental European states assent of 
the legislature is required to treaties affecting personal rights before a 
definitive ratification.'* This assent, however, is not equivalent to the 
passage of an enabling act. ‘‘The legislature in such a proceeding acts 
as a council of state, rather than as a representative of the people or of 
the other constituencies, and really discharges an executive function.”’ ~” 
In England both negotiation and exchange of ratifications are still in 
the power of the Crown acting through the Cabinet,”! but frequently 
the effectiveness of the treaty is specifically made dependent upon action 
by Parliament, or actual exchange of ratifications is withheld until such 
action has been forthcoming.”” 

(2) On the other hand: the capacity of courts and administrative 
officers to use treaties as an immediate source of law and jurisdiction 
has undergone a development. The American Constitution ** makes 
treaties the supreme law of the land on a par with statutes, and the pro- 


German Constitution, Art. 11; Kaufmann, op. cit., p. 35. 

‘French Constitutional Law, July 16, 1875, Art. 8; Esmein, Le Droit Constitu- 
tional Frangais et Comparée, Paris, 1914, 6th ed., p. 762. 

'® Austria, Constitutional Law, Dec. 21, 1867, see. 11 (a); Austria-Hungary, Con- 
stitution, Dee. 21, 1867, sec. 1 (a); Belgium, Constitution, Feb. 7, 1831, Art. 68; 
Netherlands, Constitution as amended Nov. 6, 1889, Art. 59; Portugal, Constitu- 
tional Charter, April 29, 1826, Art. 75, see. 8, and amendment, July 5, 1852, Art. 10; 
Spain, Constitution, June 30, 1876, Art. 55, sec. 4; Switzerland, Constitution, May 29, 
1874, Art. 85, sec. 5. See also, Oppenheim, op. cit., 2:546; Kaufmann, op. cit., pp. 33 
37. 

” S. E. Baldwin, The Part taken by Courts of Justice in the Development of In- 
ternational Law, Am. Law Rev., 35:224. La construction, Ltd., Cour de Cassation, 
Dec. 22, 1896. Barclay, Companies in France, 2d ed., London, 1899, pp. 20, 95. 

*\ Oppenheim, op. cit., 2:546; Blackstone, Commentaries 1:257; Picciotto, op. 
cu., p. 61. 

22 Holland, op. cit., p. 190; supra, notes, 8, 9. 


23 United States Constitution, Art. 6, sec. 2, cl. 2. 
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visions of such instruments have been applied by both State and Federal 
judicial and administrative officers, both as a ground of competence ~* 
and as a rule of decision.» The German Reichsgericht held in 1885 * 
that ‘‘The contents of a treaty, constitutionally concluded with the 
consent of the Bundesrath and the Reichstag and published, becomes a 
legal norm binding on the courts.” The French Conseil D’ Etat laid it 
down in the early nineteenth century that one could not bring an action 
before it on the ground of a denial of rights guaranteed by treaty,” nor 
demand by contentious litigations the interpretation or application of 
treaties.% As late as 1861 this view was supported on the following 
reasoning: 


In principle the existence, the validity, the interpretation and the 
application of treaties, in their relation to national law and public inter- 
est, are outside of the jurisdiction of courts, either administrative or 
judicial. As the law itself, these treaties are for the protection of all 
demands, cuias est condere legem, eiusdem est interpretari. Diplomatic 
acts, whatever they are, proceed only by right of sovereignty. The 
constitution permits no delegation of this right. It reposes in its en- 
tirety in the hands of the supreme executive of the state who alone may 
exercise it. 


And this view is adopted by Pradier-Fodéré, who says that * 


Treaties are before everything, actes du gouvernement. From this point 
of view they may not be interpreted by any authority except the govern- 
ment itself, represented by the executive power. 


24 Competence of administrative officers; U. S. v. Robbins, Bee, Admr. 266; Ter- 
linden v. Ames, 184 U. 8. 270 (1901), Scott, 436; Tucker v. Alexandroff, 183 U.S. 424 
(1901); Ex parte Toscano, 208 Fed. Rep. 938; Competence of Federal courts; Ware : 
Hylton, 3 Dall. 199; Hauenstein v. Lynham, 100 U. 8S. 483; Wildenhus’s Case, 120 
U.S. 1, Seott, 225. Competence of court limited by treaty: Tellefsen v. Fee, 168 
Mass. 188; Succession of Rabasse, 47 La. Ann. 1452 

25 U.S. v. The Peggy, 1 Cranch, 109; Geoffroy v. Riggs, 133 U.S. 250, 266 (1889), 
Scott, 413; U. S. v. Rauscher, 119 U. S. 407 (1886), Scott, 274; Wharton, 2:71. 

% Urtheil des Deutsches Reichsgerichts, Sept. 22, 1885; Ent. Str. 12:384. 

7 Arréts du Conseil d’ Etat, 5:638. 

% Tbid., 3:310, 389, 403, 457, 579; 4:122, 653. 

29 Dalloz, Juris. Gen., Rept. t. 42 (1861), s. v. Traité Int., No. 152; [bid., Supt. t. 
17 (1896), s. v. Traité Int., No. 15. 

” Pradier-Fodéré, Traité de Droit International Public, 8 vols., Paris, 1885-1906, 


2; sec. 1172. 
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Yet other decisions of both the Conseil d’Etat and the Cour de Cassa- 
tion, laid down perhaps in times of less monarchical domination, assume 
a reverse position. The former in 1839 thus explained the effect of 


treaties.*! 


The execution (of treaties) * * * devolves not on a single author- 
ity, but on all, according to their competence. The execution belongs to 
diplomacy, when a principal treaty demands accessory conventions 
the execution can be confided to the army if it can be accomplished no 
other way—the execution will be political if it concerns a treaty of alli- 
ance or an act of mediation. It can require the co-operation of the 
administration, if the acts are of that kind. Thus, for example, postal 
conventions will be executed under direction of the postal department. 
It must be finally admitted that the judicial authority will have its 
part in the execution of treaties if on occasion there arise private con- 
troversies which are in its competence, such as questions of property, 
of family, of succession, or others of that kind. 


In the same year the Cour de Cassation held that ** 


Treaties between nations are not simply administrative and executive 
acts; they have the character of law, and can be applied and interpreted 
only by the authorities charged with applying all the laws, according to 
their authority. The courts have the right of interpreting treaties, 
whenever controversies which require such interpretation have for their 
object, interests within their (the courts) jurisdiction. 


The Swiss Constitution ** gives the Bundesgericht jurisdiction of 
complaints by private individuals against decisions and orders by Can- 
tonal officers in violation of the provisions of treaties, and that court *! 
has affirmed its competence whether the treaty in question is with the 
Swiss Bund or an individual Canton. In England prize courts have 
affirmed their duty to apply all appropriate treaties,® although it seems 
to have been assumed that an enabling act was necessary to give the 


' Ord. Conseil d’ Etat, March 27, 1839; Dalloz, Juris. Gen., Rept., t. 42, s. v. Traité 
Int., No. 131. 

2 Cour de Cassation, June 24, 1839, Dalloz, Juris. Gen., Rept., t. 42, s. v. Traité 
Int., No. 154. 

‘Swiss Constitution, May 29, 1874, Art. 113, cl. 3; Bundesgesetze uber Organiza- 
tion der Bundesrechtspflege, Art. 59. 
4 Urtheil des Schweiz Bundesgericht, Jan. 30, 1892, Ent., 18:203. 
The Chile, L. R. (1914), p. 212; Picciotto, op. cit., p. 42. 
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Declaration of London validity. But as to the other courts, Black- 
stone’s * assertion that treaties ratified by the Crown are law through- 
out the kingdom has not been in accord with practice. It was said by 
the Privy Council in Walker v. Baird: *® 

The learned Attorney-General who argued the case before their lord- 
ships on behalf of the appellant, conceded that he could not maintain 
the proposition that the Crown could sanction an invasion by its offi- 
cers of the rights of private individuals whenever it was necessary in 
order to compel obedience to the provisions of a treaty. 


The court did not find it necessary to pass on the question he did 
present, whether such a power would exist in pursuance of a treaty of 
peace or a treaty to avert a probable war. In fact, the incapacity of 
English courts to apply treaties immediately is so well known that the 
United States Supreme Court took occasion to animadvert to it in the 
case of U.S. v. Rauscher: * 

Turning to seek in judicial decision for authority upon the subject, 
as might be anticipated we meet with nothing in the English courts of 
much value for the reason that treaties made by the Crown of Great Bri- 
tain with other nations are not in those courts considered as part of the 
law of the land, but the rights and the duties growing out of those treaties 


are looked upon in that country as matters confided wholly for their 
execution and enforcement to the executive branch of the government. 


This very notoriety of the British practice, however, makes it incum- 
bent on states concluding treaties with Great Britain to take cognizance 
of it, and so to regard the passage of an enabling act as a necessary step 
in the definitive completion of a treaty.” 

Kaufmann summarizes the practice of courts at present as follows: *! 


6 After failure of the Naval Prize Bill of 1911, the Declaration of London was not 
ratified, but probably would have been binding in prize courts if it had been, even in 
the absence of the Parliamentary sanction. (Picciotto, op. cit., p. 63), and possibly 
in other courts. See Bentwich, The Declaration of London, p. 126. 

Blackstone, Commentaries, 1 :257. 

8 Walker v. Baird, L. R. (1892), A. C. 491. See also Sir Robt. Phillimore’s opin- 
ion in the Parlement Belge, L. R. 4 P. D. 129 (1879), and Picciotto, op. cit., pp. 67, et 
sé q 

U.S. v. Rauscher, 117 U.S. 407. 

” Supra, note 13 


Kaufmann, op. cit., p. 93. 
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Today in all civilized countries, especially in those of a more or less 
widely extended circle of relations, according to municipal law norms, 
the recognition, application and interpretation of the provisions of 
treaties are immediately affairs of the courts and it is possible for parties 
to appeal in legal manner to the courts themselves on the determina- 
tions of treaties and on general international law principles. 


Although this seems to go rather farther than the authorities warrant, 
especially with reference to France and Great Britain, there undoubtedly 
is a tendency to recognize the immediate applicability of ratified treaties 
in all states. 

The change in the constitutional organization of states does not, 
however, alone account for the contradiction which has arisen between 
the power of ratifying and the power of giving complete effectiveness 
to treaties. The change in the character of treaties themselves has 
added to this result. With the increase in means of transportation and 
intelligence, immigration, travel and commerce have brought about 
in both customary and conventional international law a wider range of 
relations between subject and subject. Where formerly treaties dealt 
largely with acts to be performed by the state as a whole or by its army 
or navy, now the continuing rights of individuals and the continuing 
duties of officers to aid in various kinds of international co-operation 
have come into prominence. Formerly states were almost the only 
subjects of conventional international law; now individuals and public 
officers are very frequently the immediate subjects of treaty stipula- 
tions. This evolution has emphasized the distinction which Kaufmann 
draws between contractual treaties and treaties forming an international 
legal order.** The former contemplate performance by a single au- 
thority representing the state, such as the cession of a tract of land or 
the payment of a sum of money; the latter contemplate a continual 
administration which may require action by consular, diplomatic, mili- 

*? Kaufmann, op. cit., p. 31. In reference to the latter kind of treaty he says: ‘The 
objective legal norms contained in the treaty have force as an international legal 
norm for and within the entire international society concerned, and, therefore, also 
within each one of the state societies belonging to it, which in so far are only con- 
stituent parts of the internationalen Vélkergemeindschaft.” Jellinek draws the same 
distinction, saying of treaties of the latter class, ‘‘Such unions are not in the charac- 
ter of contracts, for they shape no jus intra partes but a jus supra partes.”’ System des 
subjectiven Offentliche Rechtes, pp. 195-196. 
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tary, or other specified administrative or judicial authorities. The 
former affects the state as a whole, the latter affects individual rights 
and duties. This distinction, therefore, is equivalent to that which 
British jurists have drawn, in asserting that treaties of the latter class 
always require the assent of Parliament.** The distinction is also the 
same as that familiar in American jurisprudence between executed and 
executory treaties. . The latter, according to Justice Lredell in Ware v. 
Hylton, may require action by any of the three departments of govern- 
ment, legislative, executive or judicial.** 

With the increased prominence of treaties of the latter class, the con- 
stitutional questions connected with their performance have become 
important. The functions of public officers or of entire departments 
of government may have to be enlarged or diminished, or the creation 
of new offices may become necessary by the terms of such treaties. So 
also the private rights of subjects or aliens may be greatly affected. 
It would seem that there ought to be in each state some recognized 
process of ratification of treaties, which when once accomplished by 
all the signatory states would give the treaty legal validity for all per- 
sons and public officers whose co-operation is necessary for its con- 
tinual performance. To this effect, Secretary of State Livingston 
said in 1831: * 

‘*’ Some British writers have drawn the distinction between treaties made in con- 
sequence of war and those made in time of peace, asserting that the former alone 
are valid without an act of Parliament. (Maitland, Constitutional History of Eng- 
land, Cambridge, 1909, p. 424.) Actual practice, however, seems to show that the 
distinction lies between treaties which affect private rights and those which do not 
Thus Phillimore in the Parlement Belge, L. R. (1879), 4 P. D. 129, says: ‘‘ The strong- 
est instance of the latter, perhaps, which could be cited is the Declaration of Paris of 
1856, by which the Crown in the exercise of its prerogative deprived the country 
of belligerent rights which very high authorities in the state and in the law considered 
to be of vital importance to it. But this declaration did not affect the private rights 
of the subject, and the question before me is whether this treaty does affect private 
rights and therefore required the sanction of the legislature.’’ See also Sir W. Anson, 
Law and Custom of the Constitution, 3rd ed., Oxford, 1908, 3:103; Westlake, Col- 
lected Papers, p. 518; Picciotto, op. cit., p. 61, et seq. 

4 Justice Iredell laid down this distinction in a dissent in the case of Ware v. Hylton, 
3 Dall. 199 (1796), in which he assumed the British view that executory treaties 


require sanction of the legislature. 
** Mr. Livingston, Sec. of State, to Mr. Serurier, June 3, 1833, Wharton, 2:67. 
See also U.S. v. The Peggy, 1 Cranch, 109. 
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The Government of the United States presumes that whenever a 
treaty has been duly concluded and ratified by the acknowledged au- 
thorities competent for that purpose, an obligation is thereby imposed 
upon each and every department of the Government to carry it into 
complete effect, according to its terms, and that on the performance 
of this obligation consists the due observance of good faith among na- 
tions. 


This condition, however, is not in fact entirely attained in any state. 
Ratification and exchange of ratifications must always be interpreted 
with reference to the constitutional competence of the authorities per- 
forming that act. The actual bringing into complete existence of the 
international legal order, even after exchange of ratifications, may re- 
quire various acts in the different states according to the nature of the 
objects contemplated by the treaty.“ Thus even in the United States 
all treaty provisions are not immediately applicable by all appropriate 
governmental authorities. Courts, for instance, cannot interpret treaty 
boundary provisions but must regard them as ‘political questions’”’ 
and follow the determinations of the political departments of govern- 
ment.” So also they apparently cannot take cognizance of crimes speci- 
fied in treaties, unless Congress has first acted. In a number of early 
treaties, American citizens accepting letters of marque to cruise against 
the other signatory while at peace with the United States were declared 
to be punishable as pirates, but in dicta the Supreme Court doubted 
whether an indictment would be supported in the Federal courts under 
such provisions.** The Secretary of the Treasury cannot be compelled 
to disburse funds on the basis of a treaty alone,* and probably no officer 
can execute a treaty requiring a payment of money unless Congress has 


acted. 


* Kaufmann, op. cit., p. 33. 

‘7 Foster v. Neilson, 2 Pet., 253. 

‘Ss The Bello Corrunes, 6 Wheat. 152. Letter of Secretary of State Marcy referring 
to a proposed treaty with Venezuela of this character, Moore, 2:978. 

” Frelinghuysen v. Key, 110 U.S. 64; L’Abra Silver Mining Co. v. U. S., 175 U.S. 
423. 

°° To do so would be in conflict with the constitutional provision that “no money 
shall be drawn from the treasury but in consequence of appropriations made by law,”’ 
Art. 1, see. 9, cl. 7. There has been some question of the internal validity of com- 
mercial treaties affecting the tariff without the assent of Congress, and the practice 


has been to get such assent. The courts, however, seem to sanction the contrary 
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In England the difference is simply one of degree. Ratification by 
the Crown in council has validity in constitutional law for matters 
within the cognizance of prize courts *' and for matters within the pre- 
rogative, which includes the making of political alliances, war and peace, 
and for all matters incidental to that end, such as the cession of terri- 
tory.°? It is doubtful whether territory may be ceded in time of peace 
without the consent of Parliament, at least the treaty ceding Heligoland 
to Germany was made specifically dependent on Parliamentary con- 
sent.°? Treaties requiring an appropriation and treaties affecting private 
rights cannot be executed without an act of Parliament.** 

Conventional international law, therefore, the same as customary 
international law, furnishes an immediate source of law for courts, in 
very different degrees according to the subject-matter it covers. No 
general statement can be made of any country. In all, some treaty 
provisions are applicable by courts, some are not. As was said by a 
French court: 


In reference to matters submitted by international law to the local 
jurisdiction, such as those concerning property and its transmission, 


view that the treaty-making power can alter customs rates. Bartram v. Robertson, 
122 U. S. 116 (1887); Whitney v. Robertson, 124 U. S. 190 (1888); Corwin, op. cit., 
p. 

51 The Chile, L. R. (1914) P. 212. In the Parlement Belge, L. R. (1879), 4 P. D. 
129, Sir Robert Phillimore conceded that the Declaration of Paris was applicable 
by prize courts, although not sanctioned by Parliament and thought by many to 
have deprived England of vitally important belligerent rights. Picciotto, op. cit., pp. 
42, 68. 

52 Maitland, Constitutional History of England, p. 424; Halsbury, Laws of Eng- 
land, 6:440. 

53 Convention with Germany of 1890. Parliamentary assent was given by 53-54 
Vict., c. 32. The same course was followed in the case of some cessions to France in 
1904. Picciotto, op. cit., p. 63. 

54 Walker v. Baird, L. R. (1892), A. C. 491; the Parlement Belge, L. R. (1879), 
4 P. D. 129; Westlake, Collected Papers, p. 518; Holland, op. cit., p. 190; Halsbury, 
The Laws of England, 6:440, note (2); W. Harrison Moore, Act of State in 
English Law, New York, 1906, pp. 83-92, 132-135. Picciotto, op. cit., p. 71, goes 
to the extent of saying that “so difficult to draw is the line between those treaties 
which affect private rights and those which do not, and so difficult is it to imagine 
a treaty which does not, that in most cases the passing an act by the legislature would 
seem the correct and advisable course.” 

5 Dalloz, Juris. Gen., Supt., t. 17, s. v. Traité Int., No. 17. 
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or concerning citizens subject to jurisdiction by reason of their nation- 
ality, the French courts ought to consider such treaties as laws, which 
they have the power and the right to interpret. Concerning on the con- 
trary matters in which the public order or the law of nations is interested, 
the interpretation of treaties is not within the competence of judges, 
whoever they are, because their decisions might constitute a derogation 
from the right of sovereignty of the nation with which the convention 
is existing. 


We will therefore, very briefly consider the applicability of treaties 
by courts in various fields, as furnishing an immediate source of (1) juris- 
diction, and (2) rule of decision. 


2. ASSERTION OF JURISDICTION FROM TREATY PROVISIONS 


Courts will generally decline to consider whether or not a treaty is 
valid, regarding it as a political question. Thus the court, if competent 
to take cognizance of the treaty at all, will generally accept the executive 
promulgation as conclusive evidence that the necessary steps of signa- 
ture, ratification and exchange of ratifications have been completed.* 
Courts have, however, interpreted the exact time in which ratified 
treaties take effect. In the United States it has been held that private 
rights are affected only from the date of executive proclamation,” but 
the international responsibility is engaged from the date of signature 
if the treaty has been subsequently ratified.** In England where the 
enabling statute rather than the treaty really furnishes the rule for the 
court, private rights are of course only altered from the date designated 
by that instrument. 

The abrogation of a treaty is also regarded as a political question. 

56 In the United States, proclamation by the President renders the treaty execut- 
able by the courts, Foster v. Neilson, 2 Pet. 314; U.S. v. Arredondo, 6 Pet. 725; Cush- 
ing, Att. Gen., 6 op. 750, (1854); Moore, 5:202. In Germany, publication in the 
Reichsgesetzblatt is conclusive, Picciotto, op. cit., p. 59. In France the Conseil d’ Etat 
has held that it will not pass on the existence or validity of a convention, Arrét du 
Conseil d’ Etat, 6:104. 

U.S. ». Arredondo, 6 Pet. 691; Haver v. Yaker, 9 Wall. 32; Davis v. Concordia, 
9 How. 280; Hylton v. Brown, 1 Wash. C. C. 343. Where legislative action is neces- 
sary, private rights are not affected until that has taken place, Foster v. Neilson, 2 
Pet. 253; U. S. v. Percheman, 7 Pet. 54; Bartram v. Robertson, 15 Fed. Rep. 212; 
Wharton, 2:27. 

* U.S. v. Reynes, 9 How. 127; Davis v. Concordia, 9 How. 280; Haver v. Yaker, 
9 Wall. 32. 
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A treaty once entered into has been held by courts of the United States 
to continue in force for the judiciary until abrogated by a positive act 
of the political authorities. Abrogation or infraction by other signa- 
tories is not subject to judicial cognizance, although it might furnish 
just international grounds for an abrogation by the political authorities. 
Thus the necessary and voluntary validity of treaties have been distin- 
guished, the former referring to the obligation imposed on all branches 
of the government because of the legal ratification of the treaty, the 
latter to the voluntary continuance of the treaty by the political au- 
thorities, even after violation by the other signatory has given sufficient 
grounds for abrogation.” 

All treaties once ratified, until abrogated contain in theory valid in- 
ternational law in the sense that a failure on the part of either govern- 
ment or its officers to perform duties required by the treaty or to enforce 
rights guaranteed by it, would give a cause of diplomatic reclamation. 
Whenever, therefore, functions of courts are specified in treaties, the 
establishment of such courts, or the extension of the jurisdiction of 
courts already existing, is an obligation required by positive interna- 
tional law. 

A few examples will show how treaties have specified the functions 
of courts. Many bilateral treaties as well as law-making conventions 
have required the adjudication of all prizes of the signatories in prize 
courts.” The railroad convention of Berne of 1890,*' not only gives 
the law of railroad claims, but states that courts must settle them ac- 
cording to a defined procedure and which courts are competent. The 
various Rhine and Danube navigation conventions have required courts 
of first and second instance to assume jurisdiction of tariff controversies, 
and requires them to be under oath to apply the international rules 
agreed to by the riparian states." By the various international copy- 

59 Jones v. Walker, 2 Paine, 688; Wharton, 2:34. 

6° The United States has concluded twenty such treaties with fourteen countries, 
of which those with Bolivia (1858, Art. 24, Malloy, p. 121) and Colombia (1846, 
Art. 24, Malloy, p. 309), are in force. One of the Hague Conventions of 1907 pro- 
vided for the establishment of an international prize court to which prize cases must 
be submitted on appeal, but this has not been ratified. 

61 Convention of Berne, Oct. 14, 1890, Martens, N. R. G. ii, 19:289. 

62 Rules of Congress of Vienna, with reference to the Rhine, June 9, 1815, Arts. 
108-117, Martens, N. R., 2:379; Mainz Convention, March 31, 1831, ibid., N. R., 
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right and patent treaties foreign authors and inventors must be given 
the same right of action in the courts of all signatories as is given to 
nationals.” The French-Swiss treaty of 1869 concerning jurisdiction 
and the effect of judgments, forbids courts of either state to refuse juris- 
diction of suits on the ground that the plaintiff is an alien.** Under 
such specific prescriptions as these courts of most states have generally 
assumed jurisdiction of cases even in the absence of express statutory 
authority relating to that particular matter. 

The United States Constitution © and statutes ® give Federal courts 
jurisdiction of all cases arising under treaties, consequently their juris- 
diction ordinarily extends automatically on completion of the treaty. 
In criminal matters, however, some doubt has arisen. The authority 
of executive officers to perform extradition on the strength of treaties 
alone has been upheld, but in this, as well as in the assistance of foreign 
consuls exercising extraterritorial jurisdiction over seamen, there seemed 
to be doubt of the competence of the courts,” so statutes have been 


9:252; Mannheimer Orders, Oct. 17, 1868, ibid., N. R. G. ii, 4:599; Danube Regula- 
tions, Nov. 2, 1865, de Clereq, 9:384; June 2, 1882, Martens, N. R. G. ii, 9:394. 

68 Copyright treaty of Berne, Sept. 9, 1886, Art. 2, Martens, N. R. G. ii, 12:193; 
Treaty of Paris for protection of Industrial Property, March 20, 1883, tbid., N. R. 
G. ii, 30:449; Montevideo treaties, copyright, Jan. 11, 1889, Arts. 2, 4, 11; Trade 
Mark, Jan. 16, 1889, Arts. 1, 4; Patents, Jan. 10, 1889, Arts. 1, 6, zbid., N. R. G. ii, 
18; 418, 453, 421. 

64 French-Swiss treaty, June 15, 1869, de Clereq, 10:289. 

65 United States Constitution, Art. 6, sec. 2, cl. 2. 

*® The judiciary act of Sept. 24, 1789, 1 Stat. 76, 85, gave Federal district courts 
original jurisdiction of suits brought by aliens for torts only in violation of the law 
of nations or of treaties of the United States, and the Supreme Court appellate juris- 
diction where a right claimed under a treaty was denied by the State court having 
final jurisdiction of the case. An act of Aug. 13, 1888, 25 Stat. 433, gave district 
courts original jurisdiction of civil suits arising under treaties where the amount in- 
volved was $2,000, and also provided for the removal of such suits to Federal courts 
if begun in State courts, on motion of the defendant. Federal Judicial Code of 1911, 
36 Stat. 1087, sec. 24, cl. 1, 17, secs. 28, 237. 

* On habeas corpus a Federal district court refused to release an alleged murderer 
held for extradition by authority of President Adams, according to the Jay Treaty 
of 1794 with Great Britain, U. S. v. Jonathan Robbins, Bee, Admr. 266. The right 
of the executive to make arrests for extradition was also upheld in the case of the 
British Prisoners, 1 Wood & Min. 66, but Justice Woodbury said, “If a treaty stipu- 
lated for some act to be done entirely judicial, * * * it could hardly be done 
without the aid of preliminary direction of some act of Congress prescribing the court 
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passed supplementary to such treaties.™ Although treaties have some- 
times provided for the punishment of certain crimes, the usual view has 


been that criminal jurisdiction cannot be founded on treaties alone 
any more than on customary international law, in Federal courts.™ 

The Swiss Constitution ” expressly gives the Bundesgericht jurisdic- 
tion of complaints of private individuals against decisions and orders 
of Cantonal officers for violations of treaty provisions, and the court 
has held that its jurisdiction extends whether the treaty is with the Swiss 
Bund or an individual canton.”! It also exists whether the complainant 
is a subject of the foreign state or of Switzerland.” 

In Germany there is no constitutional provision, but the practice of 
courts seems to countenance the extension of jurisdiction in accord with 
treaty provisions. Thus the Riechsgericht laid it down in 1885 that 
“The contents of a treaty constitutionally concluded with the consent 
of the Bundesrath and Reichstag and published becomes a legal norm 
binding on the courts.” 

Upon this basis it held that an extradition treaty naming certain extra- 
ditable crimes which were also indictable in Germany, superseded the 
local law by its own force and the party must be extradited rather than 
punished in Germany. There have, however, been exceptions. The 
Reichsgericht refused jurisdiction of a complaint based on an infraction 
of a tariff treaty where the administration of the tariff was in the hands 
to do it and the form.” In the Metzger case, 5 How. 176 (1847), the court released a 
prisoner held for extradition, on the ground that the treaty had not been put in force 
by act of Congress. Corwin, op. cit., pp. 278-279. For opinion that United States 
officers cannot aid foreign countries in returning deserting seamen without an en- 
abling act of Congress, see Moore, 2:298. 

88 Acts providing for extradition: Aug. 12, 1848, 9 Stat. 302; June 22, 1860, 12 
Stat. 83, Rev. Stat., sec. 5270-5280. Acts providing for return of deserting seamen: 
Rev. Stat., sec. 5280-5281, and issuance of judicial process on request of foreign 
consul vested with extraterritorial jurisdiction by treaty, act June 11, 1864, 13 Stat. 
12; Judicial Code of 1911, 36 Stat. 1187, sec. 271. 

6° The Bello Corrunes, 6 Wheat. 152 (dicta); letter of Mr. Marcy, Sec. of State, 
Moore, 2:978; supra, note 48. 

7 Swiss Constitution, May 28, 1874, Art. 113, cl. 3; Bundesgesetze uber organiza- 
tion der Bundesrechtspflege, Art. 59. 

71 Urtheil des Schweiz Bundesgerichts, Jan. 30, 1892; Ent., 18:203. 

72 Bundesgesetze uber organization der Bundesrechtspflege, Art. 59; Urtheil des Schweiz 
Bundesgerichts, Dec. 3, 1881, Ent., 7:782. 

73 Urtheil des Deutsches Reichsgerichts, Nov. 22, 1885; Ent., Str. 12:384. 
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of State rather than Imperial officers.”* In theory it admitted the right 
of judicial recourse in such cases, but inasmuch as most of the customs 
administration in Germany is by State officers and such recourse under 
Imperial treaties does not exist in most State courts, including those of 
Prussia, the decision in reality amounted to a denial of judicial relief 
in such cases. The decision is remarkable, because in general the su- 
premacy of national treaties over State laws is recognized in Germany 
as in the United States.” 

In France no constitutional provision extends jurisdiction, but, as 
has been stated, the courts have sometimes asserted that treaties are 
immediately applicable, although this view has not been uniform. Thus 
the Cour de Cassation in 1811 asserted that “ 


Treaties validly signed and promulgated are true laws, which obligate 
the two countries between which they have been concluded. In con- 
sequence within the courts of the two countries treaties are as obligatory 
as statutes themselves, 


Other decisions, however, especially of the Conseil d’Etat, as well as the 
opinions of text-writers, seem to make it doubtful whether courts can 
extend their jurisdiction according to treaty provisions. French courts 
have certainly been inclined to interpret treaty provisions as political 
questions or actes du gouvernement, and hence not within their cognizance. 
In a number of cases the Conseil d’ Etat has laid it down that a person 
cannot maintain a contentious action in that court on the grounds of a 
denial of rights based on treaty.” There appears, however, to be a tend- 
ency to narrow the interpretation of actes du gouvernement and to assume 
jurisdiction on the basis of treaty provisions specifically conferring it.” 


74 Urtheil des Deutsches Reichsgerichts, July 1, 1881; Ent., Civ. 5:34; Kaufmann, 
op. cit., p. 98. 

7> Kaufmann, op. cit., p. 53. 

7° Cour de Cassation, July 13, 1811, Dalloz, Juris. Gen., Rept., 1853, t. 30, s. v. 
Lois, No. 91. In the case of the Tempest, Sirey, n. s., 1859, 189, Scott, 229, the Cour 
de Cassation assumed jurisdiction of an assault upon a United States merchant vessel 
in port at Havre, on the ground that the assault disturbed the peace of the port, 
which made it subject to French jurisdiction by the treaty with the United States 
of 1853. 

7 Arrét du Conseil d’ Etat, 5:638; Dalloz, Juris. Gen., Supt., t. 17, s. v. Traité Int., 
No. 16. Pradier-Fodéré, Droit International, 2; secs. 1172-1173. 
78 On the status of actes du gouvernement see J. W. Garner, Judicial Control of Ad- 
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In England, where the distinction between the exchange of ratifica- 
tion of treaties and power of internal execution is most sharply drawn, 
it does not seem that jurisdiction can ever be founded on treaty pro- 
visions alone, except in prize courts. Courts will generally refuse to 
take cognizance of a treaty until made effective by an act of Parliament.” 

A recent case, however, throws some doubt on this assertion.’ An 
alien enemy had brought suit before the Court of Appeal, claiming that 
right under an article of the Hague Conventions of 1907,°! which forbade 
a state to “‘declare abolished, suspended or inadmissible the right of the 
subjects of the hostile party to institute legal proceedings.”’ This pro- 
vision appears to be in direct opposition to the common law rule refus- 
ing an alien enemy any status in court. The court discussed the con- 
flict at length and finally decided that it could not found jurisdiction 
on the treaty provision because by its context it should be interpreted 
as applying only to territory under military occupation. It is note- 
worthy, however, that the court actually took cognizance of the cdn- 
vention and offered an interpretation of it, implying that it was to be 
regarded a rule of British law in cases where applicable. 

It would seem that in theory the extension of jurisdiction by national 
courts in accordance with treaty provisions would always be possible, 
for the rule of the treaty itself renders the case justiciable, while the 
express grant of authority in that instrument renders it enforceable at 
law. 

3. LIMITATIONS OF JURISDICTION FROM TREATY PROVISIONS 


Courts of states which permit the immediate application of treaties 
as law, have recognized limitations of jurisdiction contained in such 


ministrative and Legislative Acts in France, A. P. S. Rev., 9:637, 653-655, who 
states that ‘‘the conclusion and execution of treaties’ are within that class; and 
E. M. Borchard, Diplomatic Protection of Citizens Abroad, N. Y., 1915, pp. 131-132. 

79 Supra, note 54. 

8 In re Mertens Patents, 112 L. T. 313 (1915); Picciotto, op. cit., p. 73. 

81 Hague Conventions, 1907, IV, Annex, Art. 23, h. This provision has been vari- 
ously interpreted and vigorously criticized, especially by Professor Holland, who 
describes it as ‘‘apocryphal.” (Laws of War on Land, Oxford, 1908, p. 44) and 
submits that it is ‘incapable of rational interpretation and should be so treated by 
the Powers,” but if valid at all, he thinks the British interpretation should prevail. 
Letters to the Times on War and Neutrality, London, 1914; Letter, Nov. 6, 1911; 
Article 23(h), Law. Quar. Rev., 28:94. 
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instruments. Examples of such treaty exemptions, are those of foreign 
seamen, for acts not disturbing the peace of the port, and of consulates. 

The recognition of such treaty exemptions from jurisdiction is in 
accord with the practice of courts in the United States, Switzerland and 
Germany.*’ In France the power of treaties to deprive Frenchmen of a 
right of judicial relief guaranteed by the civil law seems doubtful. Carré, 
in his work on administrative law, states a hypothetical case ** in which 
a convention is supposed to provide for the construction of a bridge be- 
tween France and an adjacent state by the former, to be paid for by 
assessment on the communes and property-holders benefited. In his 
opinion, the competent court to assume jurisdiction in suits involving 
such assessments or incidental injuries to property would be determi- 
nable by the civil law, even if the convention expressly gave a different 
rule. “Is it certain,” he asks, ‘that a convention of this kind which 
proposes regulations of competence is obligatory for the litigants? I 
doubt it. But as to third parties, whose rights would be injured by the 
execution of the work, I do not believe that it would be possible to deny 
them their natural jurisdiction.” In the case of England, it is clear 
that ratified treaties cannot furnish an immunity from the operation 
of laws intended by Parliament to act on all alike. In the case of the 


82 In Tellefsen v. Fee, 160 Mass. 188, the court refused jurisdiction on the ground 
that the matter, seaman’s wages, was by treaty put within the exclusive jurisdiction 
of a foreign consul, and in the case of Rabasse, 47 La. Ann. 1452, the court refused 
to appoint an attorney for absent heirs, as provided by the Louisiana Code, on the 
ground that in this case the code provision was superseded by a treaty giving the 
consul exclusive jurisdiction of the administration of such estates. New York courts 
made similar decisions in the Matter of Lobrasciano, 38 Misc. Rep. 415, and the 
Matter of Fattosini, 33 Mise. Rep. 18. See Corwin, op. cit., pp. 193-194. In Wilden- 
hus’s case, 120 U.S. 1, Scott, 227, the treaty immunity of foreign merchant vessels 
in some respects is discussed, but in this case jurisdiction of a crime committed on a 
Belgian vessel was assumed on the ground that it was of such gravity as to disturb 
the peace of the port. France has also recognized the treaty immunity of foreign 
merchant vessels. Thus, on the basis of the treaty with the United States of 1788 
jurisdiction of assaults on American vessels in French ports was refused in the cases 
of the Sally and the Newton, Conseil d’ Etat, 1806, Dana’s Wheaton, sec. 103, p. 164, 
Scott, 227; but in the Tempest, Sirey, n. s. 1859, 189, Scott, 229, by the provision in 
the treaty with the United States of 1853 admitting the local jurisdiction of acts 
disturbing the peace of the port, jurisdiction was assumed by the Cour de Cassation. 

8G. L. J. Carré, and C. Adolphe, Lois de la Procedure Civile et Commerciale, 11 
Vols., Paris, 1886, 11:78. 
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Parlement Belge, a Belgian public vessel, used however for mail and 
passenger service, and libelled for damages on account of a collision 
in the Thames, the counsel for the libellee in the Admiralty Division 
of the High Court attempted to prove the immunity of the vessel on 
account of a convention between Great Britain and Belgium conferring 
a public character on the vessel. Sir Robert Phillimore for the court 
ruled against this contention and declared the vessel liable, saying that 
conventions affecting private rights are not subject to the cognizance 
of the court until Parliament has sanctioned them. On appeal * the 
decision was reversed, but on the ground that as property of the King 
of Belgium the vessel was immune by customary international law. No 
decision was given on the application of the convention and apparently 
the view of the court below was sustained on this point. This interesting 
decision, therefore, seems to show that customary international law 
enjoys a greater legal validity in England than conventional interna- 


tional law. 


4. APPLICATION OF TREATY PROVISIONS AS A RULE OF DECISION 


As a rule of decision, conventional international law may frequently 
be applied by courts, either while exercising an administrative jurisdic- 
tion to determine the competence of public officers, or while exercising 
a civil or criminal jurisdiction to determine the rights of private persons. 
Treaties have given public officers competence to perform such func- 
tions as interning belligerent troops and war ships violating neutrality,® 
enforcing customs and navigation rules,®’ assisting in various branches 
of international administration, such as the international postal, tele- 
graphic, radio-telegraphic, and quarantine services,*® and assisting 
foreign governments by extraditing criminals and returning deserting 
seamen.®® Courts of the United States, Switzerland, Germany, and to a 

8 The Parlement Belge, L. R. (1879), 4 P. D. 129; Baldwin, op. cit., Am. Law Rev., 
35:224; Picciotto, op. cit., p. 67. 

85 The Parlement Belge, L. R. (1880), 5 P. D. 197. 

% Hague Conventions, 1907, V, xiii. 

% For Rhine and Danube Conventions, see Kaufmann, op. cit., pp. 17, 117-119; 
supra, note 62. 

8 On these and similar conventions, see P. 8. Reinsch, Public International Unions, 
Boston, 1911. 

8 Practically all countries have concluded bi-lateral extradition treaties with other 
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less extent France, with an acknowledged competence in the case, have 
applied treaties as a rule of decision in exercising an administrative 
jurisdiction over such officers. Thus in the United States the competence 
of officers, acting under direction of the President, to arrest and intern 
Mexican soldiers violating American neturality, was upheld on habeas 
corpus, on the ground that one of the Hague Conventions furnished such 
competence; * and in a number of cases involving customs administra- 
tion treaties have furnished the rule of decision.*' Some early cases 
supported the right of police officers to make arrests for extradition 
or return of deserting seamen on application of the foreign consul, sup- 
ported by treaty alone,**? but such competence is now conferred by stat- 
ute.’ In continental Europe the competence of courts to assume ad- 
ministrative jurisdiction on the basis of an alleged violation of treaty 
rights has not been uniformly supported, but where such jurisdiction 
has been exercised, the treaty provision has furnished the rule of de- 
cision.** In England it is clear that treaties cannot furnish the rule of 
decision in determining the competence of officers. Thus in Walker v. 
Baird ® the authority of a naval officer to restrain the operation of a 
lobster factory in Newfoundland was denied and Walker, the officer, 
was found liable for trespass, even though his act was performed in 
pursuance of a convention between Great Britain and France, with the 
execution of which Walker had been entrusted by the Admiralty. 

The private rights regulated by treaty cover a wide field, including 
such matters as the right of aliens to own, transmit, and inherit prop- 
erty, to engage in commerce and business, and to enjoy the civil rights 


states. Commercial and consular treaties generally provide for the return of desert- 
ing seamen on application of the consul. 

* Ex parte Toscano, 208 Fed. Rep. 938. 

% Nichols v. U. 8., 7 Wall. 122; Schillinger v. U. S., 155 U. 8. 163; Campbell v. 
U. S., 88 U. S. 407. 

® U.S. v. Robbins, Bee, Adm. 266; Case of the British Prisoners, 1 Wood & Min. 
66. For recent cases supporting the authority of executive officers to make arrests 
in pursuance of treaty, see, for extradition, Terlinden v. Ames, 184 U. S. 270 (1901), 
Scott, 436, and for return of deserting seamen, Tucker v. Alexandroff, 183 U.S. 424, 
437. 

% Supra, note 68. 

** Kaufmann, op. cit., p. 86, et seq. 

% Walker v. Baird, L. R. (1892), A. C. 491. 
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of nationals. General international agreements have given such rights 
as those of copyright, trade mark, and patent protection in foreign 
countries, while international law-making conventions have defined 
many of the rights and duties of the subjects of neutral and belligerent 
states in time of war. Such rights as these are appropriate for judicial 
application and have been applied by courts as a rule of decision in 
countries where treaties form an immediate source of law. 

In the United States the application of treaties to protect the rights 
of aliens to own real estate,®* to inherit property,” to be free from con- 
fiscation of property,** and to engage in labor,’ have been upheld even 
when in conflict with state statutes. United States courts have also 
applied the provisions of treaties in trying persons received by extradi- 
tion,’ and in administering customs claims,’! claims based on treaties 
ceding territory to the United States,'* and in prize cases." 

In Switzerland, the Bundesgericht held that a treaty with France, 
providing that the minor children of French parents naturalized in 
Switzerland, should be permitted to retain French citizenship, super- 
seded an earlier Swiss statute by its own effect,’* and the same court 
has applied the rule of a number of extradition treaties even when in 
opposition to a statute passed subsequently to the ratification of the 
treaty. 

The German Reichsgericht held in 1891 ™® that the copyright treaty 

% Hauenstein v. Lynham, 100 U. S. 483. 

% Chirac v. Chirac, 2 Wheat. 259. 

% Ware v. Hylton, 3 Dall. 199. 

® This right of resident aliens has been upheld under the constitutional guarantee 
of ‘equal protection of the laws,”’ Yick Wo v. Hopkins, 118 U. 8. 356, 369, though 
treaty guarantees have sometimes been mentioned incidentally, Truax v. Raich, U. 8. 
Sup. Ct. (1915), A. J. I. L., 10:158. 

10 TJ. S. v. Rauscher, 119 U. S. 407 (1886), Scott, 274. 

101 Whitney v. Robertson, 21 Fed. Rep. 566. 

02 TJ, S. v. Moreno, 1 Wall. 400, Scott, 666; Strother v. Lucas, 12 Pet. 436; U.S. v. 
Arredondo, 6 Pet. 691. 

103 The Nereide, 9 Cranch, 388; Moodie v. The Phoebe Anne, 3 Dall. 319. 

104 Urtheil des Schweiz Bundesgerichts, April 21, 1882, Ent., 8:275. 

105 Jhid., June 17, 1892, Ent., 18:193; March 17, 1893, 19:129, 136; Oct. 21, 1896, 
22:450; Dec. 15, 1896, 22:1030; Feb. 15, 1894, 20:57; March 15, 1894, 20:61; 
July 17, 1894, 20:343; Sept. 18, 1895, 21:739; March 2, 1895, 21:79. For discussion 


of these cases see Kaufmann, op. cit., p. 83. 
22:261. 


106 [/rtheil des Deutsches Reichsgerichts, Nov. 23, 1891, Ent. Str., 22:2 
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with France of 1883 superseded a German statute of 1870, and of its 
own force deprived a German subject of his right, valid under the Ger- 
man law, to publish a French musical work. 

As has been stated, in France, both the Cour de Cassation and the 
Conseil d’Etat have in a number of cases involving private rights ap- 
plied treaties as a rule of decision, the former asserting that ' ‘The 
courts have the right of interpreting treaties, whenever controversies 
which require such interpretation have for their object interests within 
their (the courts’) jurisdiction.”’ But this view has been by no means 
uniform, and it seems that the Cour de Cassation has been more willing 
to admit the applicability of treaties than the Conseil d’Etat. Thus the 
latter has held in a number of opinions that a person cannot demand 
the interpretation or application of treaties in that court.! 

In England the usual rule has been to deny the applicability of treaty 
provisions as a rule of decision except in prize courts,’ although a re- 
cent decision of the Court of Appeal 7” in reference to the right of an 
alien enemy to sue on the strength of the Hague Convention relating 
to land warfare ''' seems to throw some doubt on this contention. 
The court did not apply the provision in question, but refused to do so, 


” 


? Cour de Cassation, June 24, 1839, Dalloz, Juris. Gen., Rept., t. 42, s. v. Traité Int. 
No. 154. See also supra, note 29 et seg. In trying persons extradited from abroad, 
the Cour de Cassation has applied treaty provisions in upholding the view of the 
United States Supreme Court in United States v. Rauscher, 119 U. 8. 407, Scott, 274 
(1886), that punishment can only be for the offense for which extradition has been 
given. Dalloz, 1874, 1:502. For cases in which the Cour de Cassation has refused to 
apply treaties see decision July 4, 1867, Dalloz, 1867, 1:281, in which it was held that 
extradition treaties were acts of government which were not within the competence 
of courts to explain and interpret. In a much criticized decision of Dec. 22, 1896 
(La Construction, Ltd.) the Cour de Cassation virtually ignored a provision in the 
treaty with England of Apr. 30, 1862, requiring that ‘all companies * * * con- 
stituted and authorized in conformity with the laws in force in either of the two coun- 
tries’’ should exercise all legal rights in the other. The court held that the nationality 
of a company was to be determined by the place of its principal establishment, and 
hence the company in question, with its principal office in Paris, although estab- 
lished by English law, was not entitled to the treaty privilege. Barclay, Companies 
in France, pp. 20, 95. 

08 Arrét du Conseil d’Etat, 3:310, 389, 403, 457, 579; 4:122, 653. 

\® Supra, note 54. 

110 In re Merten’s Patents, 112 L. T. 313 (1915); Picciotto, op. cit., p. 72. 
11 Hague Conventions, 1907, IV, Annex, Art. 23 (h). 
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not because the treaty was inapplicable, but because it interpreted the 
provision as applying only to actions brought in territory under mili- 
tary occupation. 

Analogous to the application of treaties as a rule of decision, is the 
application of the regulations and decisions of arbitral courts and other 
international bodies. In the United States it has been held that such 
decisions furnish an immediate foundation for private rights,'? al- 
though, as in the case of treaties, such rights may be destroyed by act 
of Congress.'!* A number of treaties relating to international arbitra- 
tion have specifically provided that rights founded on such arbitral de- 
cisions shall be given the same facilities of execution within the state 
as would be given to the decision of a local court.'‘* The decisions of 
the mixed international court in Egypt,’ and the central commission 
of the Rhine '* must also according to treaties, be applied by local 
courts, whenever necessary. Treaties have sometimes even demanded 
the application and execution of foreign judgments in local courts. 
Thus the Rhine navigation act '” provides for the execution of the 
judgments of courts of the riparian states in other such states, and the 
Montevideo convention of 1889 !"* guarantees the signatories a right of 
appealing to the judicial authorities of any other signatory to aid in the 
application of a judgment. So also the Berne Railroad Freight Con- 

112 7.q Ninfa, 75 Fed. Rep. 513. The claim of one Gibbs against New Granada 
was arbitrated under a treaty of Nov. 10, 1857, and recognized as good. The United 
States before paying brought it under the new treaty with Colombia of Nov. 10, 
1864, whereupon Gibbs protested, asserting that his claim was res adjudicata and 
must be paid by the United States Government. This assertion was upheld by Attor- 


In the L’ Abra claims where Congress had authorized 


ney General Harmon, 13 Op. 19. 
See infra, 


a resubmission of the claims, the claimants’ right was held debarred. 
note 113. 

113 Frelinghuysen v. Key, 110 U. S. 363; L’Abra Silver Mining Co. v. U. S., 175 
U.S. 423; J. W. Foster, The Practice of Diplomacy, New York, 1906, p. 370. 

114 Article 7 of treaties of Chile with France, Nov. 2, 1882, with Italy, Dec. 7, 
with Great Britain, Jan. 4, 1883, with the United States, Aug. 7, 1892, Martens, N. 
R. G. ii, 9:704, 10:638, 9:445, 22:339. 

115 Mixed Court of Egypt, Reglement d’Org. Jud., tit. 1, Art. 18, Kaufmann, op. 
cit., p. 123. 

16 Kaufmann, op. cit., p. 123. 

17 Rhine Navigation Act. Oct. 17, 1868, Art. 40, Martens, N. R. G. ii, 4:599. 

118 Montevideo Convention Over International Right of Recourse, June 11, 1889, 
tit. 3, Art. 5, Martens, N. R. G. ii, 18:415. 
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vention of 1890 '" permits local courts to decide certain matters and 
provides that such decisions shall be executed by the courts of any 
signatory state without further trial. Under such provisions as these, 
courts of states which recognize the legal applicability of treaties must 
also, it would seem, recognize the legal applicability of such decisions 
and regulations made in pursuance of treaties. 

Both treaties and arbitral decisions have sometimes been resorted 
to by courts as a source from which to determine the practice of nations 
and from that the rules of customary international law bearing on the i 
vase in hand. Such a use of treaties is of course distinct from that just 
discussed. As evidence of conventional international law, treaties fur- ; 
nish not only a formal and historical but also a juridical source of law. 
As evidence of customary international law they furnish simply evi- 
dence of the usage which constitutes a source of customary international 
law.!” 

Treaties have thus been an important source of law for courts, but 
in varying degrees in different states, depending upon the nature of the 
rule sought to be applied and the extent of sanction it has received from 
the public officers of the government. Very seldom will a treaty rati- 
fied by the executive alone have an immediate legal effect in respect to 
private rights, except in prize courts, even when such ratification in : 
theory engages the responsibility of the state. In all countries, assent 
of the legislature through the passage of an enabling act is necessary 
to give a complete effectiveness to many treaty provisions, especially 
those requiring an appropriation of money, or demanding a criminal 
prosecution. Legislative assent is also usually necessary to make legal 
norms of the provisions of treaties affecting personal or property rights 
of subjects, the situation in the United States where one branch of the 
legislature, acting as an executive council, need alone give assent, being 
exceptional. 

With the present embodiment of many principles of general inter- 
national law in conventions to which most of the important nations 


119 Berne Convention, Oct. 14, 1890, Art. 56, Martens, N. R. G. ii, 19:289. 

120 For an excellent discussion of the relation of treaties to customary international 
law, see Travers Twiss, Law of Nations considered as Independent Political Commu- 
nities, Oxford, 1884, 1:167, et seq., and Phillimore, op. cit., 1:48. 
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are signatory, the application of conventional international law by 
courts is acquiring increased importance. It should be observed, how- 
ever, that such conventions are frequently subject to limitations in 
application. Thus the Hague Conventions relating to the law of war 
apply in terms only to wars in which all belligerents are signatories, and 
of course all such conventions are binding only between signatories.'*! 
There are also frequent provisos attached to ratifications, and some 
signatories have never ratified at all. Thus the Declaration of London, 
although signed by the leading naval Powers, has never been ratified. 
With these limitations, these law-making conventions are treaties of 
the same legal validity as the usual bi-lateral treaty. Thus a United 
States court sustained an arrest and internment, under order of the 
President, of certain Mexican troops violating United States territory, 
as no deprivation of liberty without due process of law.'** It was held 
that the Hague convention of 1907, to which both the United States 
and Mexico were signatories, in providing such internment furnished 
a rule of law immediately applicable by the President. Consequently 
in acting on this provision “due process of law’’ was given. 

The increase in the number of treaties providing for international 
co-operation and administration in matters affecting private rights 
and the duties of public officers, as well as the growing prominence of 
provisions in bi-lateral treaties relating to personal and property rights 
of aliens, also increases the opportunities for a judicial application of 
conventional international law, and renders it necessary that the con- 
stitutions of states be so adjusted that the act engaging the national 
responsibility to fulfil the duties required by these treaties founding 
an international legal order, shall automatically confer authority upon 
the judicial and administrative officers to perform the necessary func- 
tions, as well as an obligation upon the persons throughout that legal 
order to obey the rules therein prescribed. In proportion as such treaties 
multiply in number and are thus executable by legal process, the solidar- 
ity of the international legal order will increase, and its administration 
through judicial tribunals will become more efficient. 

‘21 Hague Conventions, 1907, III, Art. 3; IV, Art. 2; VI, Art. 6; VII, Art. 7; VIII, 


Art. 7; [X, Art. 8; X, Art. 18; XI, Art. 9; XII, Art. 51. 
122 Hr parte Toscano, 208 Fed. Rep. 938. 
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It is concluded that the legal nature of treaties has been recognized 
in the leading states of the world, subject to the following tendencies 
and limitations. 

(1) Treaty provisions have been to an increasing extent subject to 
judicial cognizance, both for determining jurisdiction and rules of de- 
cision as a result of two movements: 

(a) There is a tendency to require legislative assent to treaties as a 
step in ratification and hence to give them in fact as great a constitu- 
tional sanction as statutes; and 

(b) There is a tendency for treaties to become more generally of an 
executory nature, founding an international legal order, and hence 
including matters appropriate for judicial application. 

(2) The courts of different states have applied appropriate treaty 
provisions as an immediate source of law in varying degrees, the degree 
of recognition being in the order here given: 

(a) In the United States, by express constitutional provision, courts 
will apply appropriate treaty provisions in the same manner as statutes, 
except that they will generally follow the political departments of gov- 
ernment in the interpretation of ‘‘political questions,” and Federal 
courts will not assume jurisdiction of criminal prosecutions and possibly 
of extradition on the strength of treaty provisions alone. 

(b) In Switzerland, by express constitutional provision, courts have 
applied appropriate treaty provisions both to determine jurisdiction 
and rules of decision. 

(c) In Germany, the appropriate provisions of treaties published in 
the Reichsgesetzblatt have the same legal validity as statutes, apparently 
giving adequate basis for extradition. 

(d) In France the opinion is divided, but apparently courts will 
apply appropriate treaty provisions, except those interpretable as actes 
du gouvernement and those depriving courts of a jurisdiction which in- 
dividuals have a right to demand under the civil law. Treaties appear 
to be less subject to judicial cognizance in the administrative courts 
(except the Conseil de Prise) than in the ordinary courts. 

(e) In England, courts (except prize courts) will not apply treaties 
as such, either to determine their jurisdiction or the rule of decision. 
It is possible that international law-making conventions may be an 
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exception to this rule, but the weight of opinion seems to be that an 
enabling act of Parliament is necessary to bring the requirements of a 
treaty before the cognizance of the ordinary courts. 

(3) In no country are treaty provisions of an evidently political char- 
acter, such as those relating to alliances, war and peace, or provisions 
evidently requiring legislative action, such as an appropriation, re- 
garded as appropriate for judicial application. 

(4) Decisions and regulations of national and international organs, 
when specifically authorized by treaty, will generally be applied by 
courts in the same manner as treaty provisions. 


Quincy WRIGHT. 


ALBERICO GENTILI AND HIS ADVOCATIO HISPANICA 


International law concerns itself so largely with a state of war that 
the present world-conflict has necessarily had an important bearing 
upon many of its usages and principles and the opinion has been freely 
expressed, by some whose views are entitled to respect, that the events 
of this war have placed the science itself in jeopardy. Without attempt- 
ing to express an opinion on that point, it is clear that when the war 
is over, one of the first tasks to be undertaken must be the readjust- 
ment of the dislocated parts of the system to the new conditions which 
have arisen. In doing this we shall probably be led to trace the de- 
velopment of the principles of international law from their earliest 
formulation up to the present day; but quite outside of this practical 
object, the accomplishment of which must be left to the future, it may 
not be without interest at the present time, from the purely historical 
point of view, to recur to some of the circumstances in which the 
science came into existence, by calling attention to a much neglected 
book which shows us in the making some of the important principles 
of international law which are at issue today, a bock written by a man 
who introduced the modern method of studying that subject. The 
writer to whom reference is made is Alberico Gentili, and the work in 
question is his Advocatio Hispanica or the Pleas of a Spanish Advocate. 

While the writings of his great rival, Grotius, have been discussed by 
numberless scholars and translated into many different languages, 
Gentili was practically forgotten for three centuries, and it was not 
until 1874, when Professor Holland delivered his inaugural lecture on 
the great jurist, that interest in his work began to revive. At last in 
1908, on the tercentenary of his death, his admirers, having overcome 
the opposition of the church from which he had withdrawn, unveiled a 
statue in his honor in his native town in Italy. The reawakened interest 
in Gentili has brought to light many of the important facts in his life. 
His career was a picturesque one—an Italian by birth, yet Regius Pro- 


fessor for many years at Oxford; a Prostestant living in exile on account 
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of his faith, but accredited advocate of his Catholic Majesty, the King 
of Spain. 

From the little village of Sanginesio in northern Italy, where he was 
born in 1552, he went up to the famous university of Perugia, which 
bestowed upon him the degree of Doctor of Civil Law when he was 
twenty years of age. With his natural ability and with the support of 
his father, who was a man of substance and of standing in the profession 
of medicine, he could look forward with confidence to an honorable 
career in his native land, but Protestantism had infected several of the 
cities of northern Italy; Alberico and his father became adherents of the 
new heresy, and in 1579 were obliged to seek refuge beyond the Alps. 
His brother Scipione stopped in Germany and remained there to pursue 
the study of law and to become in time professor at the University of 
Altdorf. Alberico, however, continued his journey into England, where 
he found a number of compatriots who, like himself, were religious 
refugees. One of these introduced him to Sir Philip Sidney, to whom 
Gentili dedicated his first great work, the treatise On Embassies, which 
was brought out the year before Sidney’s tragic death at Zutphen. This 
was his first important excursion into the field of international law, and 
the circumstances in which he came to take up the work are worth men- 
tioning. In 1580 the famous Jesuit mission under Campion and Par- 
sons was sent to England to organize a general Catholic movement 
against Elizabeth. The Duke of Guise, who was interested in the plot, 
found means of attaching to it James of Scotland and Philip of Spain. 
By 1583 matters were nearly ripe for action, but the spies of Walsingham 
had scented the coming danger, and just before the conspiracy for the 
assassination of Elizabeth could be carried out, documents were discov- 
ered at the house of Thomas Throgmorton, one of the active participants 
in the plot; he was put on the rack, and all the plans of the con- 
spirators were laid bare. The disclosures involved Mendoza, the Span- 
ish Ambassador at the court of Queen Elizabeth, and inquiry was made 
of Alberico Gentili if Mendoza could be sentenced to death in England. 
Although the pressure upon Gentili must have been great to yield to the 
popular demand for the exemplary punishment of the man who had 
violated the elementary principles of hospitality in supporting the plot 
of the assassins and revolutionists, he bravely replied that no other 
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action could be taken against Mendoza than dismissal from England. 
Out of this reply he developed his book On Embassies. 

To a second Italian exile who was attached to the court of Queen 
Elizabeth, he owed his introduction to Robert Dudley, the Ear! of 
Leicester, an event which counted for so much in his subsequent career. 
The Ear! of Leicester was at that time Chancellor of Oxford and thanks 
to his influence Gentili was received as a Doctor of Civil Law at Oxford 
and made Reader, at first at the newly established St. John’s College, 
and later at New College. In 1587, seven years after his arrival in 
England, he was advanced to the position of Regius Professor of Civil 
Law, the chair occupied in our own day by James Bryce. At this point 
in his career he turned his attention largely to international law, and 
within the next three years he brought out the great work by which 
he is best known, his treatise On the Law of War. His literary activity 
during his years of residence in England was prodigious. In addition to 
works on international law and on civil and canon law, in the long lists 
of his writings which Professor Holland has drawn up one finds pam- 
phlets on Virgil, on the first book of Maccabees, on the Latin of the 
Vulgate Bible, on the orthography of Aldus Manutius, and a discourse 
in praise of his two Alma Maters, Perugia and Oxford. 

To his affection and admiration for Oxford he gives expression in a 
letter of dedication, addressed to the Earl of Leicester, which is prefixed 
to one of his books written in 1582. These feelings he cherished in spite 
of the fierce religious controversy which raged there during the entire 
period of his residence. Cardinal Pole had established the Catholics 
in power, when he entered on the Chancellorship of the University in 
1556, by prohibiting the use of English in the college halls, by burning 
English bibles in the market-place, and by removing Protestant books 
from the libraries. But with the accession of Elizabeth visitors were 
appointed “‘to make a mild and gentle, not rigorous, reformation.”’ 
But the assumption of the Chancellorship by Leicester in 1564 and his 
incumbency of this office for twenty-four years led to results which 
were far from being mild and gentle. The most important of his meas- 
ures, introduced in the year after Gentili reached the university, stipu- 
lated that all students above sixteen years of age should subscribe to 
the Thirty-nine Articles and the Royal Supremacy. Elizabeth’s early 
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reforms had precipitated a struggle between the Protestants and Catho- 
lics; the new rule, although directed against the Catholics, militated 
against the Puritans and led to a feud between them and the adherents 
of the Church of England. Twenty years later the field of battle shifts 
once more. As early as 1606 we hear of William Laud, of Gentili’s old 
college, St. John’s, preaching in St. Mary’s and “‘letting fall divers pas- 
sages savouring of popery.” This was two years before the death of 
Gentili, and in his last days he must have looked forward to still another 
period of religious dissension in his beloved university. With which side 
in these various controversies he was friendly we do not know. It may 
be surmised with considerable probability, however, that his sympathies 
lay with the Puritans. Many of the Protestant refugees were radicals, 
and Gentili’s intimate relations with Leicester would bear out the hy- 
pothesis that he belonged to the religious party of Leicester. 

It was only natural that the commissaries who visited the university 
from time to time to satisfy themselves concerning religious practices 
there should inquire into the private life of members of the suspected 
faction with special care. In the history which Rashdall and Rait have 
written of New College, where Gentili lived, we find some records of 
the results of these investigations which throw an interesting light on 
conditions in the college. We learn that “Richard Deale, civilian, ac- 
cused of wearing a yellow doublet, pleaded that it was subrusi coloris, 
also of frequent absence from morning chapel, which he denied.”’ “ Bene- 
dict Quarles was accused of pawning his gown, books, and other goods 
potandi et luxuriandi causa.”’ “Christopher Diggles was accused of 
frequenting suspected places for the purpose of dancing.” ‘‘ Edward 
White was accused of reading profane books in Chapel, and at other 
times the hours of the Virgin.” ‘‘Thomas Reading, M.A., Reader of 
Greek in the College, was accused of negligently reading that tongue.” 
Two of the regulations which grew out of a visitation made to New 
College shortly before the appointment of Gentili to a Readership there 
are interesting in connection with Gentili’s work in that college. They 
are to the following effect: (1) “‘The Readers of Philosophy and Law 
are required to lecture five times a week,” and (2) ‘The disputations 
are frequently begun late at night, and only last a quarter of an hour. 
They are in future to begin not later than 8 P. M. and to last two hours.” 
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Both Queen Elizabeth and King James took a lively interest in Oxford, 
and a few years after Gentili’s advancement to a Regius Professorship 
the Queen made a ceremonious visit to the university. From a Cam- 
bridge gentleman who attended Lord Burleigh on the visit we have a 
long account of the programme which was carried out for the edification 
and entertainment of Elizabeth. It ran through a period of six days, 
from September 22 to 28, 1592, and included a portentous series of 
sermons, addresses, and disputations, so that we are not surprised to 
hear of the impatience of the Queen in the middle of a particularly 
tedious session when ‘‘the Proctors uttering their accustomed words 
unto the Replier, viz., ‘Procede, Magister,’ her Majestie, supposing 
it had been spoken to the Answerer, said, that ‘He had bene already too 
longe.’”’ The public exercises of the last day must have been those 
with which Gentili was most concerned, for they were given over to 
law and divinity. “At three of the clock in the afternoone, hir Majestie 
being again come to St. Marye’s (attended, as already sayd), Mr. Dr.— 
B— answered in Law, and four other Doctors replied. The question 
which they most stood upon was this; viz., ‘An Judex debet judicare 
secundum allegata & probata, contra Conscientiam?’ which (after the 
Disputation) was concluded in the affirmative by Mr. Dr. (Francis 
Bevans, LL.D.), Master of Jesus Colledge there, and then Chancellor 
of Hereford.”” We may surmise with some plausibility that Gentili, the 
Regius Professor of Civil Law, was one of the “four other Doctors’? who 
replied. 

It would be interesting to know who the friends of Gentili were during 
his residence at Oxford, but, with the exception of a few men to whom 
he refers in his Advocatio and in other writings, we cannot say. Laud 
and Hobbes came to the university during his time, but they were much 
younger than he was. To one of his contemporaries, Sir Thomas Bodley, 
however, we feel that he must have been drawn by the common passion 
which both men had for books, of which in the case of Gentili we have 
such striking proof in his Advocatio. 

The composition of the book just mentioned falls during the closing 
years of his life, and the work was not published until after his death. 
During the last part of the sixteenth century and the early years of the 
seventeenth, Spain and the Netherlands were at war with each other. 
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Out of this conflict there developed between the Spanish and the Dutch 
a great many difficult questions of international law, in which England 
as a neutral nation was concerned, and, as Gentili’s brother Scipione 
remarks in his preface to the Advocatio, James I “could not help allow- 
ing the controversies and quarrels which these people had referred to 
him to be settled in accordance with the principles of law and equity.” 
The cases at issue were heard by the English Court of Admiralty, and 
Alberico Gentili, with the approval of King James, represented the 
interests of Spain at the hearings. He acted in this capacity from 1605 
up to his death in 1608. His appointment to this post testifies to the 
high esteem in which he was held as a jurist and to the reputation 
throughout the world which his writings on international law had 
brought him. Perhaps the opinion which he rendered to the English 
court in the case of the Ambassador Mendoza also made the King of 
Spain look with favor on his appointment. 

The arguments which he made in support of Spanish claims, and 
the opinions which he wrote on other matters of international and of 
private law were published after his death and at his request in the 
Advocatio Hispanica. Within my somewhat limited acquaintance with 
legal works of this period this book is unique. It is unique in two re- 
spects. The jurists who preceded Gentili or were his contemporaries 
composed treatises on general subjects or comments and observations 
on particular laws or fictitious legal cases. In this book Gentili presents 
the arguments actually made before the court and where important 
issues were at stake. We have in it therefore the actual application 
of the principles of international law to concrete cases. Dealing as it 
does largely with decisions, precedents, and usage, it is conceived more 
in the spirit of modern discussions of the subject than any of the other 
legal writings of the time. It is unique also in the fact that it has a 
personal note in the letters which it contains addressed by the author 
to the Spanish Ambassador and to others on certain cases after the de- 


cision on them had been rendered. 

The presence in the book of one class of questions illustrates some 
of the important changes which civilization has undergone since the 
sixteenth century. The pirate, the privateer, the Berber, and the 
Turk figure largely in Gentili’s pages. What constituted piracy? This 
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was a delicate question in the days of Sir Francis Drake and the “‘Sea 
Beggars,” and the line between piracy and legal warfare was not an easy 
one to draw. If one bought property directly from pirates, could he 
acquire legal ownership of it? Gentili thought he could not, but if one 
bought through the fiscus of Barbary property taken by pirates, the 
case was more difficult because of the quasi-legal standing of Barbary 
among the states of the world. So far as the Turk was concerned, eccle- 
siastical tradition and canon law taught that there was a perpetual 
state of war between the believer and the infidel and that the Christian 
might have no dealings with the infidel. Gentili boldly challenges this 
doctrine in the name of the law of nations which, as he says, makes no 
distinction between nations. He challenges it in the name of England, 
because England has no perpetual enemies. He still retains a vestige of 
the old prejudice against the Turks in holding that their testimony may 
not be taken against Christians. 

To the old régime belongs also the practice of requisitioning in time 
of war the ships of a friendly people. In one of their wars with Turkey 
the Tuscans requisitioned an English ship which touched at one of their 
ports. She came safely through the war, but was lost on the return 
voyage. Gentili does not seem to think that the action of the Tuscans 
in appropriating an English vessel for their own purposes constituted a 
breach of international usage, but he maintains that they may be held 
in damages for the loss of the ship. In this category of questions which 
have been settled once for all since Gentili’s time should probably be 
placed the important case with which the book opens. A Spanish ves- 
sel, which had been captured by the Dutch, was being navigated by 
them through English waters when the English authorities took pos- 
session of it and the case was heard before the Admiralty. The questions 
at issue were fundamental and were much in dispute. Did the authority 
of a state extend beyond its coast-line, and, if it did, to what point did 
it reach? If the subjects and the property of one belligerent Power 
were brought by the subjects of another belligerent Power within the 
jurisdiction of a state friendly to both did they regain their original 
status or not? These two questions Gentili discusses at great length 
with much acumen and learning. Territory, he says, covers water as 
well as land, and he quotes without dissent the claim which the Vene- 
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tians and the Genoese made to jurisdiction up to one hundred miles 
from the coast. It is reasonably clear, however, that although the 
principle was recognized that jurisdiction extended beyond the coast- 
line, the limit of its extent had not been fixed. On the point of owner- 
ship Gentili maintained that ownership could not be acquired by a 
belligerent until the captured property had been brought within forti- 
fied lines, and that furthermore as soon as the Spanish prisoners and the 
‘aptured Spanish property came under the English jurisdiction, Spain 
automatically acquired ownership again. In this connection he drew 
an interesting analogical argument from the canon law. If a culprit, 
he says, be taken into a church or a graveyard by a sheriff, the secular 
control over him lapses, and he may not be taken therefrom by force. 
Probably Gentili’s arguments on these matters contributed largely to 
settle, for the future, phases of these two great questions, of jurisdiction 
beyond the coast-line, and of the rights of belligerents in neutral terri- 
tory. 

The majority of the cases which he pleads, however, involve questions 
that in one aspect or another are still much under discussion. A friend 
inquires of him, for instance, if the naturalization of a Dutchman in 
England will make the Dutchman’s son a British subject. The Spanish 
Ambassador’s right to intervene in civil actions in the English courts 
in behalf of Spanish subjects is questioned, and the Ambassador appeals 
to Gentili for advice. The author urges repeatedly in one form or 
another the English doctrine of the freedom of the high seas. “ Et iter 
marinum, non est liberrimum?”’ he says. On the other hand, the rights 
of a harbor must be protected at all costs. One case which he argues 
is that of a Spanish vessel carrying troops or supplies to the Netherlands 
which had been attacked off an English port and had taken refuge in 
the harbor. The Dutchmen seem to have been lying off the port when 
the trial opened waiting for the Spaniards to come out. Gentili main- 
tains that the course pursued by the Dutch is in violation of English 
sovereignty, that the King of England should give the Spaniards a safe 
conduct, not to Spain, but to Belgium, whither they had been going, 
and should hold the Dutch back until the Spaniards had reached a safe 


distance. 
In one argument in defense of maritime rights he takes even a more 
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advanced position than is commonly assumed today. The Tuscans 
and the Turks were raiding each other, although Gentili says that a 
state of legal warfare did not exist between them; a Tuscan ship of war 
attempted to stop an English merchant vessel carrying Turks and Turk- 
ish property, and the Englishmen resisted. Gentili claims damages for 
the loss suffered by the English and in the course of his argument says: 
“The defense made by the English was honorable in behalf of the Turks, 
who certainly would have been molested on board the ship of our coun- 
trymen by the Tuscans. Thus wrong is done to us when it is done to 
another who is in our home, for a ship herself is likened to a home.” 
One of the cases which he pleads has a double interest for us because 
it illustrates his method of argumentation and concerns a subject which 
is much discussed at the present time. In a passage in one of his speeches 
he tells us that before appearing in court it was his practice to turn over 
in his mind everything which could be said in support of his opponents. 
Indeed the early part of most of his arguments consists of a categorical 
statement of the case of the opposite side, supported by the laws and 
text-writers who could be cited in its defense. In illustration of this 
characteristic scholastic method, and because of the present-day interest 
of the issue involved in the suit in question it may be worth while to 


give an abstract of his argument. 

An English ship while en route to Constantinople with a cargo of 
general merchandise and powder, pulvis tormentarius, as Gentili calls 
it, was seized by the Sardinians and Maltese and the cargo confiscated. 
Gentili appeared for the English owners to contest the right of confisca- 
tion. Let us present his conclusions in the same systematic way in which 
he sets them forth in his plea in court. At the outset come the argu- 
ments, marshalled firstly, secondly, and so forth, from the standpoint 
of the Sardinians and Maltese: (1) The civil law, as it stands in the 
codex of Justinian, prescribes capital punishment for anyone who shall 
furnish the barbarians with munitions of war; (2) The canon law imposes 
excommunication upon Christians who send arms to the Saracens, and 
the Saracens are amalgamated with the Turks; (3) The precedent of 
the Hanseatic cities which were forbidden to furnish munitions of war 
to the Spaniards, when Spain and England were at war, shows that it is 
contrary to the law of nations for a neutral people to send arms to bel- 
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ligerent nations with whom they are at peace, and in this connection 
he coins the apothegm: “Do not unto others what ye would not that 
they should do unto you;”’ (4) The treaty between England and Spain 
forbids either people to furnish aid to the enemy of the other, and Spain 
is the Ally of the Emperor who is at war with the Turks. Therefore 
the English may not aid Turkey. Indeed Christians are at all times at 
war with the Turks. 

In reply to his own formulation of the arguments of his opponents 
Gentili maintains: (1) Part of the cargo was made up of lawful mer- 
chandise, and that at least is exempt from confiscation, unless it can 
be shown that the owners of the lawful merchandise were cognisant 
of the unlawful goods; (2) The English were en route. They might have 
turned back before reaching Constantinople. The offense had not been 
committed until the act was complete; (3) The powder may have been 
intended for the ship’s defense. Even in those states where the exporta- 
tion of grain is forbidden a man going abroad may take enough with him 
for his journey, and if the English had any powder left over it would 
have been lawful for them to sell it at their journey’s end; (4) The 
carriage of powder would not be unlawful per se. The powder might 
have been used by one faction of the Turks against another; (5) The 
English owners made out manifests before the proper English officials 
and under the Orders in Council of Queen Elizabeth may carry their 
goods anywhere. The English have therefore observed the English 
statutes and they cannot be held amenable to the laws of any other 
sovereign; (6) The treaty between England and Spain does not apply 
in this case, because Spain is not at war with Turkey, and the naming 
of the King of Spain among the allies of the Emperor is a formality 
without meaning. Accordingly Gentili concludes that the Maltese may 
obstruct the trade of England with the Turks but may not punish Eng- 
lish shipowners in person or in property. 

The serious tone of the arguments in the Advocatio is relieved now 
and then by confidential letters of comment on topics connected with 
some of the cases. These letters sometimes reveal the shrewdness of 
Gentili or throw light on contemporary conditions. Thus, in writing 
to the junior counsel in one of the cases in which they both appeared, 


he says: 
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Your arguments were outside the present inquiry. Most learned man, 
always remember to notice the form which the question takes, although 
you both can include, and perhaps also at times ought to include what 
may either not be pertinent to the matter, or may be of no weight. 
By such things some judges are often more influenced than they are by 
appropriate and sound considerations. 


In another personal letter he says of a judge before whom he had re- 
cently appeared: 


At eight o’clock in the evening he was asked by me to examine all the 
points—at sunrise the next morning he gave a judgment against us, and 
on another occasion after hearing the representations of six advocates 
on the other side up to the hour for dinner, right after dinner he gave an 
interlocutory decree, without examining other statements (I believe this 
at any rate) or the opinion of Cravetta (this I know for sure), on which 
our strongest argument was based. 


The attitude which Gentili took toward the different branches of law 
and the method which he followed in establishing judicial principles are 
more clearly shown in the Advocatio than in any of his other writings, 
and perhaps in that fact the primary importance of this work lies. In 
the first place he broke away from ecclesiastical tradition. Most of his 
predecessors, men like Covarruvias, Suarez, Molina, and Soto, who were 
Catholic theologians, carried over into their discussions of international 
law the principles of the canon law and the method of a priori reasoning. 
Gentili was a jurist by profession; his adherence to Protestantism re- 
leased him from ecclesiastical preconceptions, and the bent of his own 
mind seems to have led him to the practice of examining concrete cases 
of his own time and of drawing practical rules from them. He may 
therefore with propriety be called the founder of the modern historical 
school of international law. It is characteristic of this change of attitude 
in the study of the law of nations that probably not one in fifty of his 
own references in the Advocatio is to the canon law, and when the usages 
of the law of nations and the teachings of the canon law come into con- 
flict, as they do in the discussion given above of the right of the English 
to trade with the Turks, canon law must yield. 

He broke away from his predecessors also in giving up largely the 
attempt to cast the law of nations in the mould of the Roman civil law. 
The civil law, commentators on it, and precedents from antiquity are 
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frequently cited, but rather by way of confirming or illustrating rules 
derived from contemporary usage. At the same time he stands between 
the ancient and the modern world, and his inheritance from the ancient 
world is evident in many ways. It comes out in the scholastic form of 
his argumentation, which carries us back to the schools of the Middle 
Ages. It appears occasionally in a casuistical argument, as it does in the 
fanciful distinction which he tries to make in one passage between the 
meanings of exterus, externus, and extraneus, or in the insistence in an- 
other connection on an exact analogy between physical and legal pro- 
cesses. 

Great as were his achievements in the field of international law, yet 
in stemming the tide in England which was setting toward the common 
law he was doomed to failure. He fought earnestly in this cause, but it 
was a lost cause, as he himself seems to recognize at the close of one of 
his speeches recorded in the Advocatio: 


Granted that these pettifoggers of the common law have pushed their 
way into marriage cases, into testamentary, ecclesiastical, and mari- 
time cases, and into others of this sort, although such cases have always 
been held to be the peculiar province of those versed in the civil law, 
but granted, I say, that they have pushed their way in, simply because 
those cases had to do with Englishmen, with English concerns, with 
transactions carried on in England; on this account, pray, shall they 
rush in and seize these cases involving foreigners? Even though this 
state of affairs is in part to be explained by the constantly increasing 
power of those who study the common law, still the old landmarks should 
be preserved. 


In one of the two tasks then to which he devoted himself, he in part 
failed, I mean in maintaining the supremacy of the civil law over the 
common law in regulating those transactions in which the civil law 
seemed to him especially applicable. In the other he succeeded, for 
he set forth once for all in his writings the correct method to be employed 
in establishing the principles of the law of nations, and he illustrated in 
the Advocatio its practical application in settling the actual controversies 


which had arisen between the peoples of his time. 
FRANK Frost ABBOTT. 


SOME QUESTIONS OF INTERNATIONAL LAW IN THE 
EUROPEAN WAR! 


XI 


THE SALE AND EXxporTATION OF ARMS AND MUNITIONS OF WAR TO 
BELLIGERENTS 


The policy of the United States Government in permitting the exporta- 
tion of arms, munitions, and other war supplies for the use of belligerents 
during the present war has been the subject of much discussion in 
Congress and in the press and has provoked diplomatic remonstrances 
from the Governments of Germany and Austria-Hungary. As a general 
proposition, it has been admitted by those who complain of the extensive 
traffic which has gone on between American manufacturers and certain 
of the belligerents, that neutral governments are not by the existing 
rules of international law bound to prevent their nationals from engaging 
in such traffic; but it has been argued that special circumstances to 
which the present war has given rise give a “‘new conception to the 
aspect of neutrality” and that an abnormal and unprecedented situation 
has been created which makes the continued furnishing of arms and 
munitions to the belligerents on one side, when their adversaries are 
unable to avail themselves of the American markets, a violation of the 
spirit of strict neutrality. 

In consequence of the unexampled magnitude of the war and the 
huge demand which it created for American arms, munitions and other 
supplies, a demand which was augmented by the closing of the markets 
of the neutral states of Europe to the various belligerents, the arms 
and munitions industries of the United States quickly ‘‘soared to un- 
imagined heights.”” Existing establishments were promptly enlarged, 
and were operated night and day to the full limit of their capacity, two 
and sometimes three shifts of workingmen being employed for the 


1 Continued from previous numbers of the JouRNAL. 
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purpose.” As a result, their output was doubled, and in some cases 
trebled. In some instances establishments for the manufacture of 
clocks, typewriters, locomotives, and other articles were converted into 
manufactories for the production of war supplies. So enormous were 
the demands and so alluring were the profits that new industries were 
quickly organized, and in several instances populous cities sprang into 
existence as if by magic, the entire populations of which were engaged 
in the manufacture of supplies to meet the necessities of the war.’ The 
Governments of Germany and Austria-Hungary, as well as large num- 
bers of their sympathizers in this country, protested and asserted that 
in permitting the territory of the United States to become the seat of 
such a traffic, in fact for the benefit of the Entente Powers alone, the 
government was violating the spirit if not the letter of the law of neu- 
trality. 

Do the established rules of international law impose on the govern- 
ments of neutral states an obligation generally to prevent their nationals 
from selling and transporting arms and munitions to any belligerents 
who may wish to buy? If not, are there conceivable special cireum- 
stances which may make it their duty to do so in order to preserve the 


2 The Remington Arms Company is reported to have added eleven new buildings 
at a cost of approximately $3,000,000 to its plant during the early months of the war. 

3 It is impossible to give even approximately correct figures of the volume of this 
trade. The daily press frequently contained reports of contracts with agents of the 
British, French, and Russian Governments for fifty-million and hundred-million 
dollar orders. According to statistics compiled by the Department of Commerce 
(published in the Congressional Record of January 13, 1916, pp. 1071-1072) the 
value of exports of munitions alone during the first nine months of the year 1915 
exceeded the value of those for the corresponding months of 1913 by $160,000,000. 
It was estimated that the value of the exports of explosives and fire arms to bel- 
ligerent countries during the month of October, 1915, exceeded that of October, 1913, 
by $18,000,000. The increased exports of such articles as horses, woolen goods, 
automobiles, ete., during the same month amounted to $21,000,000. The increase 
in food stuffs, a very large proportion of which was doubtless used for feeding armies, 
amounted to $26,000,000. According to information given out by the Department 
of Commerce on May 31, 1916, the total purchases of arms and munitions in the 
United States during the first twenty months of the war amounted to $388,000,000. 
By July 16 the amount had gone up to $446,000,000. During the month of March 
more than $50,000,000 worth of munitions were exported from the United States. 
Shipments of high explosive shells and shrapnel, it was said, amounted to $1,000,000 
per day, while $500,000 worth of powder was being exported daily to Europe. 
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spirit as well as the form of neutrality? And if so, may it be done at 
any time during the progress of the war when the effect would be to 
alter the existing situation to the advantage of one belligerent and to 
the detriment of the other? 

The first question can only be answered in the negative. A neutral 
government is not legally bound to forbid its nationals from selling and 
transporting for the use of belligerents, arms, munitions, or any other 
supplies which they may wish to buy.* Fully nine-tenths of the text- 
writers on international law who have expressed opinions on the question 
have pronounced in favor of this view. It is the view on which states 
have generally acted in the past; and it is the view formally expressed 
in two international conventions adopted by the Second Hague Con- 


ference. 

It would be a work of supererogation to cite all the text-writers and 
jurists of repute from Albericus Gentilis to the present ° who have af- 
firmed this view. The opinion expressed by Jefferson as Secretary of 
State in 1793, when the British Government complained of the sale by 


‘This is expressly affirmed by Article 7 of the Hague Conventions Nos. V and 
XIII of 1907. The latter convention has been ratified by twenty five and adhered to 
by three non-signatory Powers, including Germany and Austria-Hungary, and none 
of them reserved their ratification to Article 7. It can hardly be maintained that 
because several of the belligerents in the present war have not ratified the conven- 
tions, Article 7 of either convention is not binding. This, because the rule laid 
down by Article 7 is declaratory, not amendatory, of the existing law of nations. Com- 
pare editorials in this JourNAL for July, 1915, p. 688, and October 15, 1915, p. 932. 
Furthermore, the provisions of Article 20 of Convention V and of 28 of Convention 
XIII, that they shall apply only as between the contracting parties, have no force 
except in so far as the convention imposes restrictions on the sovereignty of neutral 
states; they do not, therefore, apply to provisions which merely affirm existing rights. 
Compare De Lapradelle, “‘Le marché des armes aux Etats Unis et le Devoir des Neu- 
tres” (Revue Politique et Parlementaire, Oct., 1915, p. 9). The discussions of the sub- 
ject at the Second Hague Conference show very clearly that Article 7 of the two 
conventions was not intended to impose on neutral governments an obligation to 
forbid such trade. See especially the remarks of Herr Kriege, Actes et Documents, 
Vol. III, p. 859; of M. Renault (tbid., p. 867) and the report of Colonel Borel (cbid., 
Vol. I, p. 141). See also the review and comment of the editor of this JourNau for 
July, 1915, pp. 689-691. 

5’ When England complained in the sixteenth century of the sale by neutral mer- 
chants of munitions to Spain, says Gentilis, the complaint was probably well 
founded in equity but not in law. Quoted by Nys, Le Droit International, Vol. ILI, 
p. 637. 
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American citizens of arms and munitions to an agent of the French 
Government, that ‘our citizens have always been free to vend and 
export arms; that it is the constant occupation and livelihood of some 
of them;” that ‘‘to suppress their callings, the only means perhaps of 
their subsistence, because a war exists in foreign and distant countries 
in which we have no concern would scarcely be expected;”’ and that ‘‘it 
would be hard in principle and impossible in practice,’ ® has been af- 
firmed and reaffirmed by nearly all American writers, judges, Secretaries 
of State, and Presidents who have had occasion to pronounce opinions 
on the subject. Field’ and Woolsey ° appear to be the only American 
writers of note who have questioned the expediency or morality of the 
existing rule. Likewise, the opinion of Jefferson and his successors has 


the only dis- 


been that almost unanimously held by British writers, 


6 Letter to the Minister of Great Britain, May 15, 1793, quoted by Moore, Inter- 
national Law Digest, Vol. VII, p. 955. The views of a large number of text-writers 
are given by Calvo in his Le Droit International, Vol. IV, Sec. 2625. Many pages in 
Moore’s Digest (Vol. VII, pp. 955-975) are devoted to setting forth the views of 
American writers, Presidents, Secretaries of State, and judges on the subject. 

7 Outlines of an International Code, Sec. 964. 

§ Referring to the opinion of Story in the case of the Santissima Trinidad (7 
Wheaton, 340) that ‘there is nothing in our laws or in the law of nations that forbids 
our citizens from sending armed vessels as well as munitions of war to foreign ports 
for sale; that it is a commercial venture which no nation is bound to prohibit,” 
Woolsey (International Law, p. 320, note 1) expresses regret that Judge Story should 
have said this, if it be true. Such trade, Woolsey says, is “immoral and tends to 
produce lasting animosities.”” ‘‘A juster and more humane policy,” he says, ‘‘ would 
make al] innocent trade with the enemy valid and require a neutral to pass stringent 
and effectual laws against contraband trade.” Burgess (The European War, 
Ch. VIII) seems to be the only native-born American scholar of note who since 
the outbreak of the present war has attacked the American policy in regard to the 
right of neutrals to sell arms and munitions to belligerents. Professor Burgess is 
an ardent, almost violent, sympathizer with Germany, and his views can hardly be 
accepted as those of an impartial jurist. Lieber, in an article in the Revue de Droit 
International, Vol. IV (1872), p. 469, adverting to the sale of arms to the French in 
1870 expressed the opinion that ‘‘no neutral government has the right to sell arms 
or other articles of contraband to one of the belligerents, nor can it permit individuals 
to sell directly those same articles.” Apparently, however, he had reference only to 
the sale of arms from the government arsenals by individuals who had purchased 


them from the government. 

® Lord Stowell in the case of the Immanuel (2 Rob., p. 198), thus early expressed 
the view generally adopted by English writers and jurists: ‘‘ Upon the breaking out 
of a war it is the right of neutrals to carry on their accustomed trade with the ex- 
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senting voice apparently being that of Phillimore, who holds that it is 
contrary to neutrality for a government to permit the sale within its 
territory of munitions of war to a belligerent." Among French jurists 
the right of neutrals to engage in such traffic has been denied by only 
a few, the best known of whom are Hautefeuille,'! Pistoye, and Du- 
verdy.'” Kleen, a Swedish jurist and writer of high repute, also holds 
the view that it is the duty of neutrals to prevent their subjects from 
engaging in contraband traffic,’ and Brusa, an Italian writer, takes 
the same view."' 

Among German writers, there has been almost the same unanimity 
of view in favor of the right of neutrals to sell arms and munitions to 
belligerents. Perels, at one time legal adviser to the German Admiralty, 
referring to the ‘‘oft-discussed question’’ as to whether a neutral state 
is obliged to prevent its subjects from loaning money to belligerents or 
furnishing them with war materials, etc., says: ‘It cannot be doubted 
in fact that unless there is a notorious favor shown towards one of the 


ception of the particular cases of a trade to blockaded ports or in contraband articles 
(in both of which cases their property is liable to be condemned).” 

w “Tf? says Phillimore (Int. Law, Vol. III, Sec. 230), ‘the foundations of inter- 

national justice have been correctly pointed out in a former volume of this work 

Vol. I, pt. I, ch. 3), and if it be the true character of a neutral to abstain from every 
act which may better or worsen the condition of a belligerent, the unlawfulness of 
any such sale is a necessary conclusion from these premises.” Phillimore (Sec. 229, 
note) quotes Lord Grenville (Letters of Sulpicius, p. 26) as saying, “If I have wrested 
my enemy’s sword from his hands, the bystander who furnishes him with a fresh 
weapon can have no pretense to be considered as a neutral in the contest.”” Referring 
to the view of Bynkershoek (Questiones Juris Pub., Bk. I, C. 22), who holds that 
while war materials may not be carried by neutrals, they may sell them in their own 
country, Phillimore (Sec. 231) remarks that there is no difference in principle between 
the two permissions: “both are, on one and the same principle inconsistent with the 
duties of neutrality.” 

11 Droits et Devoirs des Nations Neutres en Temps de Guerre, Vol. Il, p. 424. 

12 Traité des Prises Maritimes, Vol. 1, p. 394. 

13 ““Byery neutral state,”’ says Kleen (Lois et usages de la neutralité, Vol. 1, sec. 93), 
‘must not only itself abstain from furnishing to either belligerent contraband ar- 
ticles, but must watch over (surveiller) its subjects and other individuals who find 
themselves within its territory, to see that they do not furnish belligerents with 
such articles; it must prohibit by law such traffic and must prevent it as far as pos- 
sible and punish such acts wherever it exercises sovereign authority.” See also his 
Contrebande de Guerre, pp. 52, 67. 


\* Revue de Droit Int., Vol. XXVI (1894), p. 404. 
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belligerents there is no obligation to forbid the assistance.” ' Kluber 
likewise holds that ‘ordinarily a belligerent does not have the right to 
require a neutral state to abstain from trade with his enemy”’ and that 
“the law of nations does not prohibit neutrals from trading in articles 
of merchandise which serve the immediate military needs of belligerents, 
provided there is no design to favor one of the belligerents as against 
the other.’’ 

Geffcken, who considers the subject of trade in arms and war material 
at greater length than most German writers, concludes that ‘‘it is well- 
established by international law that the sale and exportation of con- 
traband by the subjects of neutral states is no violation of their neutral 
duties.” " After reviewing at length the opinions of the text-writers, 
the vast majority of whom pronounce in favor of the legitimacy of such 
trade, Geffcken remarks that, in view of this array of authority, the 
contention of the German Government in 1870 that England was bound 
to prohibit the sale of arms and munitions of war to agents of the French 
Government naturally excited astonishment. 

Among the German jurists who have defended most strongly the 
right of neutrals to engage in contraband trade may be mentioned 
Professor von Bar of Géttingen.'* He criticises Kleen’s projet for pro- 
hibiting such trade as one which, if made a rule of international law, 
would injure incalculably not only the commerce of neutrals, but even 
their manufacturing industry and in a large measure the production of 
their agriculture, forests and mines, and reduce a considerable part of 
their population to famine. It would, moreover, he asserts, entail a 
necessity of surveillance and control over the sale and transportation 
of merchandise in neutral countries which would be intolerable, necessi- 
tate numerous searches by customs officials and impose upon neutral 
governments obligations and duties which they would find it impossible 
to enforce. ‘Thus if a war should break out between Chile and Peru, 
the Governments of Germany and Austria would be obliged to exercise 

's Manuel de Droit Maritime International (French trans. by Arendt), p. 270. 

6 Droit des Gens moderne de l Europe (French trans. by Ott), Sec. 287. 
7 Handel mit waffen und Kriegsmaterial, in Holtzendorff, Handbuch des Vélker- 


rechis, Bd. IV, Sec. 152. 
'8 In an article entitled, Observations sur la contrebande de guerre, in the Revue de 


Droit Int., Vol. XXVI (1894), pp. 401 ff. 
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this exorbitant surveillance, because international duty has no geo- 
graphical limits.” He goes on to say: 

The fact that two states engage in war with each other authorizes 
neither to demand that all the relations which exist between his ad- 
versary and a neutral state be suspended, even though the adversary 
derives an advantage from those relations. If two states go to war, the 
world is not bound to suspend its customary pursuits in order to prevent 
one of the belligerents from deriving an advantage or sustaining an 
injury in consequence of those activities. 

The contrary assumption would be to hold that belligerents as such 
have a right to dominate the rest of the world. What a belligerent may 
lawfully demand is only that the relations between a neutral and his 
adversary shall remain as they were before. Consequently, the subjects 
of neutral states may continue to maintain commercial relations with 
belligerents as formerly, and if they manufacture arms and munitions, 
and have before the war, sold them to everybody, they may continue 
to do so after the war, even to belligerents.” It is wrong, therefore, to 
denounce, as has often been done, the sale of arms by neutrals to bellig- 
erents as a business which pollutes the hands and honor of neutral 
countries. This phrase has no more force than a tirade launched against 
a fire insurance company on the ground that it is engaged in a miser- 
able business which draws profit from the misfortunes of others.” 


True progress, says von Bar, consists not in prohibiting trade in con- 
traband, as Kleen and Brusa would do, but in abolishing the right of 
belligerents to interfere with such traffic, leaving to them only the right 
of blockade.”? 

Turning to the argument sometimes advanced that the sale of arms 
and munitions to belligerents serves only to prolong the evils of war and 
that a trade the profits of which are drawn from bloody combats which 
the interests of humanity require to be stopped as promptly as possible 
is immoral, von Bar pronounces it to be specious as Lorimer had pointed 
out 
with his usual sagacity when he remarked that the object of war is not 


a temporary cessation of hostilities but a durable peace, and it was quite 
unreasonable that a nation should be forced to make peace by refusing 


‘8 In an article entitled, Observations sur la contrebande de guerre, in the Revue de 
Droit Int., Vol. XXVI1 (1894), p. 404. 

Thid., p. 407. 

' Thid., p. 410. 

2 Ibid., p. 408. This suggestion, he said, had already been advocated by Kluber 


and Lorimer. 
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to furnish it with the means of continuing the war. If the end of the 
war is brought about by the sole reason that one of the belligerents has 
been prevented from obtaining arms and munitions by purchasing 
them with its own money, it is not really vanquished and in a later time 
the quarrel and the war will be renewed.” 

Among other German and Austrian writers who have considered the 
subject, the following admit that neutral states are not bound to pro- 
hibit their subjects from selling or exporting arms and munitions of 
war to belligerents: von Liszt,** Martens,?? Lehman,” Schmalz,” 
Marquardsen,* Schramn,” Einicke,*® Hold von Ferneck *! and Saal- 
feld.**? The German official view was expressed by Herr Kriege at the 
Second Hague Conference during the discussion of the British proposal 
to abolish contraband, when he said, ‘“‘neutral states are not bound to 
prevent their subjects from engaging in a commerce which from the 
point of view of belligerents must be considered as illicit,’ ** and the 
German delegation was one of the five which voted against the proposal. 

Heffter is sometimes quoted ** in favor of the view that neutrals are 
bound to forbid the sale of arms and munitions of war to belligerents, 
but, as Geffcken points out,*®® Heffter expresses no such view. What he 
says is that some neutral governments have believed that they were 
bound to prevent their citizens from giving aid to belligerents and to 


23 In an article entitled, Observations sur la contrebande de guerre, in the Revue de 


Droit Int., Vol. XXVI (1894), p. 408. 

24 Das Vélkerrecht, 4th ed., p. 362. 

26 Précis de Droit des Gens, Vol. II, See. 315. 

% Die Zufuhr von Kriegskonterbanden Waren, p. 53. 

27 Das Europaische Volkerrecht, pp. 286-7. 

8 Der Frent. Fall, p. 37. “If a neutral sells arms or munitions within his own land 
to agents of a belligerent, the doctrine of contraband does not apply. A neutral 
state may forbid such traffic through anxiety or the fear of a powerful belligerent, 
but there is no legal obligation (vorschrift) to do it.” 

2 Das Prisenrecht in Seiner neusten Gestalt, Sec. 10. 

30 Recht und Pflichten der neutralen Mdchte in Seekriege, p. 99. 

See p. 155 for the text of a proposed projet concerning 


Die Kriegskonterbande. 
I, Sec. 2 


the rights and duties of neutral states regarding trade in contraband, Art 
of which declares that “neutrals are not bound to prohibit their citizens from trading 
in these articles,” 7. e., articles of a contraband character. 
‘2 Handbuch des Positiven Vélkerrechts, Sec. 133. 
Actes et Documents, Vol. III, p. 859. 
‘4 For example by Gessner, Le Droit des neutres (French trans.), p. 124. 


‘> In a note to Sec. 148 (p. 351), of Heffter 
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punish such acts, but that they are not responsible for damages caused 
thereby; they have only to watch over (surveiller) acts contrary to the 
rules of neutrality and to prevent manifest infractions thereof.* He 
expresses no opinion as to whether the sale of arms or munitions is con- 
trary to the rules of neutrality. 

Gessner is one of the very few German authorities who have pro- 
nounced an opinion against the existing practice. The sale of contraband 
articles to a belligerent is, he contends, a violation of the law of nations, 
for which the injured belligerent has a right to damages and against 
which he may resort to reprisals, or even war, in case of persistency.” 
The toleration by the British Government in 1870 of the sale of arms 
to the French was, he says, such a violation, although it was in a measure 
excusable for the reason that during the Crimean War the Prussian 
Government had allowed the transit of arms through Prussian territory 
to Russia. His statement that German authority is in favor of the 
prohibition of such trade is emphatically denied by Geffcken, who 
charges him with misreading Bluntschli, Heffter, and others.* 

Bluntschli distinguishes between the exportation of arms in large 
quantities and exportation in small quantities (zwischen sendungen im 
grossen und kleinen), the former of which a neutral is bound to prevent 
“when it results from the circumstances that the sending of these 
articles constitutes a subsidy of war.”’ ** The German General Staff in 


% Droit Int. de Europe, Sec. 148. 

7 Le Droit des neutres, p. 126. 

%8 See Geffcken’s note on Heffter, p. 351. 

8% Droit Int. Codifié (ed. by Lardy), Sec. 766. A neutral state, says Bluntschli, 
is not required to prohibit the exportation en détail of arms and munitions, because 
such trade is of little importance in the relations between belligerents and neutrals, 
and the responsibility of preventing it would be very difficult if not impossible and 
would subject the citizens to innumerable vexations. But it is otherwise, he says, in 
regard to expéditions en gros, since they give one of the belligerents a real advantage 
and often amount to a veritable subsidy. Referring to the policy of the British 
Government in 1870 of permitting the sale of arms to the French, Bluntschli expresses 
the view that while the government was not guilty of any “direct violation”’ of in- 
ternational law, it did not observe scrupulously the prohibition of international law 
in regard to giving aid to one of the belligerents. It should have prevented entirely 
the exportation of arms, or at least should have subjected it to restrictions, and in 
doing so it would not have amounted to “benevolent”’ neutrality but rather a “strict”’ 


neutrality. 
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the Kriegsbrauch im Landkriege makes the same distinction.” But as 
Geffcken has pointed out, no valid distinction between the furnishing 
of arms in large quantities and the furnishing of them in small quantities 
can be made, both acts being the same in principle." 

But one conclusion is possible from this review of the opinions of 
the leading writers, namely, that the sale by citizens of neutral states of 
arms and munitions to belligerents has not in the past been regarded 
as contrary to the accepted notions of neutrality. Only a very few 
jurists of repute have ever maintained the contrary, and it may be 
added that most of them are to be found among the older writers. So 
far as I am aware, there is no authoritative text-writer of the present 
day except Brusa and Kleen, who advocates the latter view. 

The practice of neutrals in the past has for the most part been in 
accordance with the views of the text-writers. In all the wars since the 
United States achieved its independence, its markets have been open 
to belligerents to purchase without restriction such supplies as they 
wished. During the Napoleonic Wars the French purchased arms and 
munitions in the United States, and the well-known answer of the 
Secretary of State to the complaints of the British Government has 
been quoted above. 

President Pierce in his annual message of December 3, 1854, adverting 
to the neutrality policy of the United States during the Crimean War, 
stated that 

During the progress of the present war in Europe, our citizens have 
without national responsibility * * * sold powder and arms to all 
buyers regardless of the destination of those articles. * * * The laws 
of the United States do not forbid their citizens to sell to either of the 
belligerent Powers articles contraband of war or to take munitions of 
war or soldiers on board their private ships for transportation; and, 
although in so doing the individual citizen exposes his property or person 
to some of the hazards of war, his acts do not involve any breach of 


y 42 


national neutrality. 


© Pt. III, Sec. 3, Par. b. 

‘t Holtzendorff, Handbuch, Bd. IV, p. 690. See also his note on page 351 of Heffter 
Numerous other writers have criticised as impracticable if not impossible the at- 
tempt to draw a distinction between large and small commercial transactions in 
respect to the sale of contraband goods. 
p. 699; Oppenheim, Vol. II, p. 377; and Snow, Int. Law, p. 134. 

*2 Richardson, Messages and Papers of the Presidents, Vol. V, p 


See, for example, Lawrence, Principles, 


331 
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President Grant in his proclamation of neutrality of August 22, 1870, 
issued at the outbreak of the war between Germany and France, stated 
that American citizens might “lawfully and without restriction by 
reason of the aforesaid state of war manufacture and sell within the 
United States arms and munitions of war and other articles known as 
‘contraband of war,’ although,” he added, “they could not carry such 
articles upon the high seas for the use of belligerents without incurring 
the risk of capture and the penalties denounced by the law of nations in 
that behalf.** 

President Wilson in his neutrality proclamation of August 4, 1914, 
upon the outbreak of the present war, reaffirmed, in the identical words 
of President Grant, the right of American citizens to manufacture and 
sell arms and munitions of war to belligerents, subject to the same con- 
ditions.** In a circular of the Department of State of October 15, 1914, 
reciting that numerous inquiries had been received from American mer- 
chants and other persons as to whether they could sell to governments or 
nations at war contraband articles without violating the neutrality of the 
United States, and also referring to complaints that had been received 


regarding sales of contraband on the apparent supposition that they were 
unneutral acts which the government should prevent, the Department 
stated that there was evidently ‘widespread misapprehension among 
the people of this country as to the obligations of the United States as 
a neutral nation in relation to trade in contraband and as to the powers 
of the executive branch of the government over persons who engage in 
it.’ To remove this misapprehension, the Department declared that 
“generally speaking a citizen of the United States can sell to a belligerent 
government or its agent any article of commerce which he pleases. 
He is not prohibited from doing this by any rule of international law, 
by any treaty provision, or by any statute of the United States.” It 
makes no difference, the circular declared, whether the articles sold are 
exclusively for war purposes, such as fire arms, explosives, etc., or are 
food stuffs, clothing, horses, ete., for the use of the army or navy of the 
belligerent. Furthermore, the circular continued, a neutral government 


‘Ss Richardson, Messages and Papers of the Presidents, Vol. VII, p. 88. 
‘The text of the proclamation is printed in this JouRNAL, Supp., Jan. 1915, 
pp. 110-114. 
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is not compelled by international law, by treaty, or by statute to prevent 
these sales to a belligerent. Such sales, therefore, by American citizens, 
do not in the least affect the neutrality of the United States. It is true 
that such articles are subject to seizure outside the territorial jurisdiction 
of the United States by an enemy of the purchasing government, but it 
is the enemy’s duty to prevent the articles reaching their destination, 
not the duty of the nation whose citizens have sold them. If the enemy 
for the time is unable to do this, that is for him one of the misfortunes 
of war, and his inability imposes on the neutral government no obligation 
to prevent the sale. Neither the President nor any executive depart- 
ment, it was added, possesses any legal authority to interfere in any 
way with such trade.*? The same view was expressed by Secretary 
Bryan in a letter to Senator Stone in reply to certain complaints that 
the policy of the American Government in permitting the sale of arms 
and munitions to Great Britain and France when the Central Powers 
were unable to purchase was unneutral. In this letter Mr. Bryan stated: 


There is no power in the executive to prevent the sale of ammunition 
to the belligerents. The duty of a neutral to restrict trade in munitions 
of war has never been imposed by international law or by municipal 
statute. It has never been the policy of this government to prevent 
the shipment of arms or munitions into belligerent territory, except in 
the case of neighboring American republics, and then only when civil 
strife prevailed. 


But while adopting this view, the Government of the United States 
took the position that the sale of arms, munitions and other war supplies 
did not include the right to transport supplies to belligerent warships 
on the high seas. In consequence of rumors during the early months 
of the war that certain vessels were transporting and furnishing fuel 
and other supplies from American ports to certain belligerent cruisers 
at sea, the Department of State issued a circular on September 19, 
1914, declaring that vessels engaging in such transactions would not 
be allowed to depart for the reason that such use of American territory 
would make it a base of operations for belligerent warships. A base of 
operations for such purposes would be presumed, the circular stated, 

** Text of the circular, this JouRNAL, Supp., Jan. 1915, pp. 124-126. 

Text, ibid., pp. 122-124. 
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when fuel or other supplies were furnished at an American port to such 
warships more than once within three months since the war began or 
during the period of war, either directly or by means of naval tenders 
of the belligerent or by means of merchant vessels of belligerent or neutral 
nationality acting as tenders. ‘The essential idea of neutral territory 
becoming the base for naval operations by a belligerent,” said the cir- 
cular, “is repeated departure from such territory by a naval tender of 
the belligerent or by a merchant vessel in belligerent service which is 
laden with fuel or other naval supplies.’”’ But merchant vessels laden 
with naval supplies clearing from American ports for another neutral 
port or even to an established naval base in belligerent territory would 
not be detained. “A neutral can only be charged with unneutral con- 
duct when the supplies furnished to a belligerent warship are furnished 
directly to it in a port of the neutral or through naval tenders or mer- 
chant vessels acting as tenders departing from such port.” ” 

Likewise the American Government took the position that the right 
of citizens of the United States to sell and export arms and munitions 
did not include the exportation of weapons the use of which is forbidden 
by international law. In reply to a communication from the German 
Ambassador that he had received “information the accuracy of which 
was undoubted” that eight million cartridges “fitted with mush-room 
bullets”” had been delivered by the Union Metallic Cartridge Company 
for the use of the British army, the Secretary of State said: 


If, however, you can furnish the Department with evidence that this 
or any other company are manufacturing and selling for the use of the 


7 In a note of the Austro-Hungarian Government of June 29, 1915, it was com- 
plained that the policy of the American Government in preventing the delivery of 
supplies to German and Austro-Hungarian war vessels on the high seas while Great 
Britain and France were free to buy in the United States without restriction, was a 
departure from the spirit of true neutrality. To this charge of inconsistency Secre- 
tary Lansing replied in a note of August 12, 1915, that the prohibition of supplies to 
ships of war rested on the principle that a neutral Power must not permit its territory 
to become a base for either belligerent. ‘To permit merchant vessels acting as ten- 
ders,’”’ said Mr. Lansing, “to carry supplies more often than every three months and 
in unlimited amount would defeat the purpose of the rule and might constitute the 
neutral territory a naval base.’’ Furthermore, he stated that he was not aware that 
any Austro-Hungarian ship of war had sought to obtain supplies from a port in the 
United States either directly or indirectly. 
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contending armies in Europe cartridges whose use would contravene 
The Hague Convention, the government would be glad to be furnished 
with the evidence, and the President directs me to inform you that in 
case any American company is shown to be engaged in this traffic he 
will use his influence to prevent, so far as possible, sales of such am- 
munition to the Powers engaged in the European War, without regard 
to whether it is the duty of this government upon legal or conventional 
grounds to take such action. 


Similarly, upon complaint of the German Ambassador that sub- 
marines were being built in the United States by a concern in Seattle, for 
the use of the Entente Powers, the government made an investigation 


and took steps to prevent further deliveries during the war. Finally, 
when it was found that the Schwab companies were manufacturing 
submarines to be shipped in parts to Canada where they were to be 
assembled and put together, the President decided that such transac- 
tions constituted a violation of the spirit of neutrality and a promise 
was obtained from the president of the company that none of the sub- 
marines built in his establishments would be delivered until the close 


of the war.® 
The policy of the United States when a belligerent, in respect to the 


Ss Upon reports that hydro-aeroplanes were being built in the United States for 
the use of the Entente Powers, the German Ambassador in a communication dated 
January 19, 1915, took the position that they were to be regarded as war vessels the 
sale of which to belligerents was contrary to Article 8 of the 13th Convention of 
the Second Hague Conference. They were not mentioned by name in the conven- 
tion, he said, because there were none in existence at the time. Secretary Bryan in 
a note of January 29, 1915, dissented from the view that hydro-aeroplanes were 
vessels merely because they rise from and alight upon the sea. They were, he said, 
essentially air craft, and could only be used for military purposes in the air. Mr 
Bryan also took occasion to call the attention of the ambassador to the fact that air 
craft had been placed by the German Government on the list of conditional contra- 
band “for which no special treatment involving neutral duty * * * had been 
provided by treaty to which the United States was a signatory or adhering Power.”’ 
See the correspondence in this JouRNAL, Special Supplement, July, 1915, pp. 366-368. 

In February, 1916, however, the Treasury Department made a ruling that hydro- 
aeroplanes (but not aeroplanes) were ‘‘vessels’”’ within the meaning of section 4 of 
the Tariff Act of 1912. There was no necessary inconsistency between the two rul- 
ings, because such craft when imported from abroad might very well be brought 
within the category of “vessels” for purposes of taxation and yet not be treated as 
war vessels in the sense of the neutrality laws. It does not appear that the German 
Government took any official notice of the ruling by the Treasury Department. 
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right of neutrals to sell and export munitions of war, has uniformly 
been in accordance with the view which it has defended as a neutral, 
and it does not appear that in any war in which it was a belligerent 
formal protest by the government against the furnishing of war supplies 
to the enemy was ever made. During the Civil War, large quantities of 
arms, munitions, and other supplies were purchased by both belligerents 
in England and on the Continent.” It is true that the case of the 
United States before the Geneva Arbitration Tribunal of 1872 asserted 
that “a neutral ought not to permit a belligerent to use the neutral soil 
as the main if not the only base of its military supplies, during a long 
and bloody contest, as the soil of Great Britain was used by the insur- 
gents,” °° but this fact was alleged along with numerous others merely 
as particular evidence of the general unfriendliness and laxity of the 
British Government in the observance of its obligations of neutrality. 
Moreover, the refusal of the American Government to admit that the 
Confederates were entitled to the full rights of belligerents, doubtless 
led the government counsel at Geneva to contest the legality of a traffic 
which they would have readily admitted in case the war had been an 
international conflict instead of an insurrection.®! But as stated above, 


* The facts relating to these transactions are fully narrated in the British and 
(American cases submitted to the Geneva Tribunal. See also a summary in Moore, 
History and Digest of International Arbitrations, Vol. I, p. 620. Montague Bernard 
in his Historical Account of the Neutrality of Great Britain during the American 
Civil War (pp. 330-332) states that the export of arms and military stores from Great 
Britain to both Northern and Southern ports “went on freely without intermission 
as long as the contest lasted.’’ Of the amount of the shipments, he says, there is 
probably no accurate account. He publishes a table of statistics of exportations of 
arms and munitions to the United States and to the West Indies covering the years 
1860-1866. According to this table, the value of exports to the United States rose 
from £45,076 in 1860 to £999,197 in 1862, after which it declined to £82,345 in 1866. 
The value of those to the West Indies increased from £6,050 in 1860 to £367,578 in 
1862, after which there was a falling off until the value in 1866 amounted to £4,795. 
The British case before the Geneva Arbitration Tribunal states that “extra supplies 
of small arms, percussion caps, cannon and other ordnance, saltpeter, lead, clothing, 
and other war like stores, representing a value of not less than £2,000,000 of which 
£500,000 were for muskets and rifles alone, were exported from England to the 
Northern parts of the United States during the Civil War.”” Moore, I, 620. 

*® Alabama Claims, Case of the U. S., Part V, p. 125. 

‘It should also be remarked that as regards the second rule of the Treaty of 
Washington (which declares that a neutral is bound not to permit or suffer either 
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it does not appear that the American Government ever made a formal 
protest to the Government of Great Britain or demanded that an em- 


bargo be placed on the shipment of arms to the Confederacy.*” 


belligerent to make use of ports or waters as the base of naval operations against 
the other or for the purpose of the renewal or acquisition of military supplies or arms) 
the American case stated that it was not understood “to apply to the sale of military 
supplies or arms in the ordinary course of commerce, but to the use of a neutral port 
for the renewal or augmentation of such military supplies for the naval operations 
referred to in the rule.” (Case of the U.S., p. 71.) It was the use of ports or waters 
as the base of naval operations to which exception was taken. The British case and 
the British public, however, interpreted the American contention differently, and 
the British case affirmed that “a neutral government is not bound by force of the 
above mentioned obligation or otherwise to prevent or restrain the sale within its 
territory, to a belligerent of articles contraband of war or the manufacture within its 
territory of such articles to the order of a belligerent purchaser, or the exportation 
of such articles from its territory for sale to, or for the use of a belligerent.’’ Quoted 
by Moore, History and Digest of International Arbitrations, I, 599. This was an 
absolutely correct statement of the view which had always been held by the American 
Government, and if the case of the United States intended to lay down a different 
rule this is only an illustration of the fact that states are usually guided by their 
interests rather than their past practice, that is, they adopt one rule when they are 
belligerents and a contrary rule when they are neutrals. Cobden in a letter to 
Senator Sumner of April 2, 1863 (quoted by Moore, op. cit., p. 620), said, ‘We are 
bound to do our best to prevent any ship of war being built for the Confederate 
Government * * * but with munitions of war the case is different. They are 
bought and sold by private merchants for the whole world, and it is not in the power 
of the government to prevent it. Besides, your own government have laid down 
repeatedly the doctrine that it is not part of the duty of governments to interfere 
with such transactions for which they are in no way responsible.’”’ In another letter 
of May 22, he deplored “the bungling mismanagement on your side which allowed 
the two distinct questions of selling munitions of war and the equipping of privateers 
to be mixed up together.’”’ No direct claim was preferred by the case of the United 
States for injuries sustained by the sale of arms, but “indirect claims’’ were ad- 
vanced for losses occasioned by this and other acts which prolonged the war. The 
arbitrators, however, as is well known, declared them to be inadmissible ‘upon 
the principles of international law applicable to such cases.” 

52 It has been recently asserted by Dr. Von Mach and other German sympathizers 
in the United States that Secretary Seward during the Civil War took the position 
that British subjects who furnished arms and munitions to the Confederacy were 
enemies of the United States and were not entitled to the protection of the British 
Government. This is an error. What Seward actually said was that British subjects 
who “interfere in our civil war by furnishing arms and munitions of war to the 
Confederacy in vessels owned or chartered by the pretended insurgent authorities or 
running the blockade with them * * * were by the law of nations liable to be 
treated by this government as enemies of the United States, having no lawful claim 
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It is of course true that there have been a few embargoes laid by the 
United States on the exportation of arms and munitions. Such prohibi- 
tions were laid in 1862 and 1898 when the United States was a belliger- 
ent, in the interest of national defence. In 1905 the exportation of arms 
and munitions to San Domingo was prohibited and, as is well known, a 
similar embargo in 1912 was placed on shipments of arms and munitions 
to Mexico, but neither was in fact a neutrality measure. 

The practice of Great Britain has been similar to that of the United 
States. Prohibitions on the sale of arms and munitions have ocasionally 
been laid in pursuance of treaty stipulations, as in 1822 during the war 
between Spain and her South American colonies and in 1848 during 
the war between Denmark and Prussia; °* or when Great Britain was 
herself a belligerent, as during the Crimean War and at the outbreak of 
the present war. The only instance of a departure from the general 
practice appears to have been the Order in Council of September 30, 
1825, issued at the outbreak of the war between Greece and Turkey ** 
forbidding for a period of six months the exportation of arms and war- 
like stores to any port beyond the seas, except by leave of the Crown. 
No reason for the prohibition was given further than that it was “‘ judged 
necessary.”’ °° Notwithstanding the urgent plea of the Duke of Welling- 
ton in 1826 that it should be renewed in the interest of neutrality, the 
government declined to do so. George Canning, Minister of Foreign 
Affairs, in a letter dated August 4, 1826, explaining the reason for the 
refusal of the government to renew the order, said: 

The Order in Council of last year was suffered to expire, not by me, 


nor by any other individual member of the cabinet, but upon deliberate 
resolution of the cabinet, founded on the alleged fact that the prohibi- 


to be protected by Her Majesty’s Government.” Dispatch to Mr. Adams, Minister 
to England, July 9, 1864. Moore, Digest, Vol. VII, p. 958. The acts to which the 
Secretary of State here referred were of course of a very different character from the 
transportation of contraband in neutral vessels to non-blockaded ports. 

53 The embargo of 1822 was laid in pursuance of an old treaty with Spain by which 
it was stipulated that neither party would in case of war permit the exportation of 
arms to the enemy of the other; that of 1848 was laid in consequence of treaties con- 
cluded between Great Britain and Denmark in 1670, 1780 and 1814. Calvo, Vol. IV, 
Sec. 2627, and Gessner, p. 129. 

54 In pursuance of an act of Parliament passed in the 29th year of George II. 

55 See the text in British and Foreign State Papers, Vol. XII, p. 529. 
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tion had brought all the principal manufactories (of arms) to ruin. 
Whether we ought to inflict such a calamity on our own establishment 
in order to prevent the Greeks from having arms to oppose Ibrahim 
Pasha is a question of very nice morality. There is no treaty which 
binds us to interdict the export of arms to the Greeks, nor indeed do I 
believe that such a stipulation ever found its way into any treaty, 
except in regard to the Indian tribes and the Spanish colonists in 
America. 

‘“ Neutrality,”’ Canning went on to remark, ‘‘is as completely observed 
by permitting export to the belligerents as by prohibiting it to both; 
but to allow it to one and to refuse it to the other may be very wise, or 
very courteous, or very praiseworthy, but it certainly would not be 
neutral. But whatever be the merit of the case, my business was to 
state the law as it is; and I must authorize Stratford so to say, if he is 
to state the case of his country truly.” * 

Section 150 of the Customs Consolidation Act of 1853,°’ apparently 
still in force, authorizes the Crown in its discretion to prohibit by Order 
in Council the exportation of arms, ammunition, gunpowder, military 
and naval stores, etc. But it does not appear that the authority con- 
ferred by this act has ever been exercised by the Crown as a measure of 
neutrality. It has of course been occasionally exercised, as I have said, 
for purposes connected with the national defence. Thus Earl! Granville 
in a communication of September 15, 1870, to Count Bernstorff, Prus- 
sian Ambassador at London, stated that: 

It has not been the practice to prohibit it (the exportation of arms) 
except when the interests of this country, as in the case of self-defence, 
are directly and immediately concerned in the prohibition.” 

During the Franco-German War of 1870-1871 Count Bernstorff 
called the attention of Earl Granville to this act and urged the govern- 
ment to prohibit the sale and exportation of arms and munitions which 
were being supplied in large quantities to the French Government.” 
There was no question, he asserted, but that 


* Wellington, Despatches, Vol. III, 3d series, p. 364, cited by Gessner, Droit des 
Neutres, p. 131. 

57 16 and 17 Victoria, Ch. 107, cited by Phillimore, III, 410. 

* British and Foreign State Papers, Vol. 61, p. 764. 

® Text of memorandum of Sept. 1, 1870, in British and Foreign State Papers, 
1870-71, Vol. 61, pp. 714-716. 
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France had wantonly made war on Germany. The verdict of the 
world and especially the verdict of the statesmen as well as of the public 
of England has unconsciously pronounced the Emperor of the French 
guilty of a most flagitious breach of the peace. Germany, on the other 
hand, entered into the contest with the consciousness of a good cause. 
She was therefore led to expect that the neutrality of Great Britain, 
her former ally against Napoleonic aggression, however strict in form, 
would at least be benevolent in spirit™ to Germany, for it is impossible 
for the human mind not to side with one or the other party in a conflict 
like the present one. What is the use of being right or wrong in the 
eyes of the world if the public remains insensible to the merits of a cause? 
Those who deny the necessity of such a distinction, forego the appeal 
to public opinion which we are daily taught to consider as the foremost 
of the great powers. 

“In the face of the continuous export of arms, munitions, coal, and 
other war material from Great Britain to France,’’ Count Bernstorff 
went on to say, “in the face of facts openly made a boast of by the 
French Minister of War and not denied by the British Government, 
it is not necessary to prove that the neutrality of Great Britain, far 
from being impartial to that party which has been pronounced to be 
in the right, is, on the contrary, such as it might possibly have been if 
that party had been wrong in the eyes of the British people and gov- 
ernment.” The nation would be morally responsible for the blood which 
was being shed through the agency of rapacious individuals who were 
making fortunes out of a trade which was condemned by the nation. 
England was ‘‘feeding’’ a war which would have ended sooner had 
France been left dependent on her own resources; hence the policy of 
the British Government was if not intentionally, at least practically, 
benevolent to France, notwithstanding the fact that the verdict of 
popular opinion was against the cause for which France was fighting. 
To this communication Earl Granville replied on September 15,*" 
saying that the propositions of the Prussian Ambassador amounted to 
a demand that British neutrality should be both in spirit and in practice 
benevolent toward Prussia and consequently, as it would seem, un- 
favorable toward France. The idea of ‘‘ benevolent neutrality” he 
added, was new and its meaning and practical effect would have to be 
explained. 
* Italics are mine. 
*t Text in British and Foreign State Papers, Vol. 61, pp. 759 ff. 
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The Prussian Ambassador could not be understood as laying down 
a principle applicable only to the present war; rules of international 
law could not be confined to exceptional cases, they must be of general 
application to all wars. If the Prussian proposition were admitted, it 
would be the duty of every neutral government at the beginning of a 
war to determine which belligerent was favored by public opinion of 
its subjects and then assume an attitude of benevolent neutrality toward 
that belligerent. Such a policy would lead to insuperable difficulties. 
Where could the line be drawn between a departure from the usual 
practice, in order to confer material advantages on one belligerent state 
to the exclusion of the other, and a participation in hostilities? It seems 
hardly to admit of doubt that neutrality when it once departs from strict 
impartiality, runs the risk of altering its essence, and the moment 
a neutral allows his proceedings to be biased by a predilection for one 
of two belligerents, he ceases to be neutral. The idea, therefore, of 
benevolent neutrality can mean little less than the extinction of neu- 
trality.®” 
Earl Granville then turned to the conduct of the Prussian Government 
during the Crimean War, during the whole of which war ‘‘arms and 
other contraband of war were copiously supplied to Russia by the states 
of the Zollverein, regular agents for the traffic in which being established 
at Berlin, Magdeburg, Thorn, Kénigsberg, Bromberg and other places.” 
No restraint was put upon their operations, notwithstanding the fact 
that the Prussian Government had issued a decree in March, 1854, pro- 
hibiting the transit of arms from other countries through Prussia, and 
another decree in March, 1855, prohibiting also the transit of other 
contraband. When the attention of the Prussian Government was 
valled by the Government of Her Majesty to its negligence in enforcing 
these decrees to the injury of Great Britain, which was then at war with 
Russia, the Prussian Government replied, not that it was justified in 
permitting these exports on the principle of “benevolent neutrality,” 
but that it could not interfere with the course of trade,—an answer, said 

62 Commenting on this proposition of the Prussian Ambassador, Westlake, in an 
article on the ‘‘ Export of Contraband of War” (Collected Papers, p. 374) remarks: 
“He assumes that the cause of Germany is just, that the public opinion, and even 
the statesmen of England have recognized its justice and that therefore we should 
furnish not a strict neutrality, but one which should be calculated to give effective 
expression to our real or supposed sentiments in favor of his country.’’ Westlake 


adds that considering the circumstances, the first elements of the act of persuasion 
would have dictated an appeal in the name of strict neutrality rather than in that 


of a benevolent neutrality. 
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Earl Granville, which would ‘‘seem to have been based rather on the 
principle that the first duty of Prussia as a neutral, was to consider the 
interests of her own subjects, not those of the subjects of a country 
which had engaged itself in a war with which Prussia had no concern.” 

Many German writers maintain that the conduct of the British 
Government during the Franco-Prussian War was not in accord with 
the spirit of neutrality,® but others like Geffcken * and von Bar®™ do 
not consider that the German complaint was well founded. The policy 
of the British Government was ably defended by Sir William Harcourt 
under the pseudonym of Historicus in a series of letters to the Times; 
but public opinion in England was by no means unanimous in support 
of the government. During the wars since 1870 British policy has been 


substantially the same.™ 


°’ For example, Bluntschli, Dr. Int. Cod., p. 442; Gessner, Kriegs-fiihrende und 
neutrale Méchte, p. 77; also his Le Droit des Neutres sur Mer, p. 133; Kusserow, 
‘Les Devoirs d’un Gouvernement Neutre,” Revue de Droit Int., Vol. VI (1874), p. 64; 
and Gotha, La question des Exportations d’armes Anglaises (1871). Perels, Droit Mar. 
Int., discusses the question but expresses no opinion. 

64 Der Handel mit Waffen und Kriegsmaterial, in Holtzendorff’s Handbuch, Bd. IV, 
p. 692 ff; also his edition of Heffter, p. 350, note. 

65 “Observations sur la Contrebande de Guerre,’ Rev. de Dr. Int., Vol. XXVI (1894), 
p. 405. 

* In a petition addressed to the President and Congress of the United States 
during the present war and alleged to have been signed by 1,000,000 American citi- 
zens, the statement is made that ‘‘on April 23, 1898, after the Spanish-American 
War had begun, the British Government placed an embargo on munitions of war.” 
This statement, like many others made by the embargo propagandists, is erroneous. 
The Queen’s neutrality proclamation of April 23 warned British subjects that if 
any of them presumed to do any acts in derogation of their duty as neutral subjects 
or in violation or contravention of the law of nations, and more especially by breaking 
a blockade, or by carrying officers, soldiers, despatches, arms, munitions, military 
stores or articles deemed contraband according to the law of nations, for the use 
of either belligerent, all such persons so offending, together with their ships and goods 
would rightfully incur and be justly liable to hostile capture and to the penalties 
denounced by the law of nations. (See the text in “Proclamations and Decrees of 
Neutrality in the war with Spain,” published by the United States Government, 
p. 35.) It will be noted that the proclamation did not prohibit British subjects from 
transporting contraband to either belligerent, and no penalty was prescribed for 
doing such acts. There is merely the customary warning usually found in neutrality 
proclamations that those who engage in contraband trade are exposed to the loss 
of their ships and goods through capture and confiscation by one of the belligerents. 
The English colony of Jamaica indeed is said to have become the chief source of 
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French practice has been substantially the same as that of Great 
Britain and the United States. By an act of the French Parliament of 
April 13, 1895, the government was authorized to prohibit the exporta- 
tion of arms by individuals whenever it should judge such a measure 
to be necessary to the interests of the country. But apparently the 
authority thus conferred has not been exercised during any of the wars 
since that date.” 

In view of the Austrian and German attacks upon the policy of the 
American Government in permitting the sale and exportation of arms 
and munitions during the present war, a review of their own practice 
in some of the more important recent wars will not be inappropriate. 
The open toleration by the Prussian Government during the Crimean 
War of the transportation through Prussian territory of large quantities 
of war supplies from Belgium to Russia, notwithstanding that such 
traffic had been forbidden by two decrees of the Prussian Government, 
has already been referred to. During the American Civil War both 
belligerents bought supplies in Germany and Austria. Soon after the 
outbreak of the war the Confederate Government sent Major Caleb 
Huse to Europe to buy and make contracts for arms and munitions.® 
Major Huse subsequently published a pamphlet entitled ‘‘The Sup- 
plies for the Confederate Army; How they were obtained in Europe 
and How Paid For,” ® in which he described his purchases in vari- 


supply for the Spanish army in Cuba, and except for a mild protest from the American 
consul at Kingston, no complaint was made by any official of the United States. 
Benton, International Law and Diplomacy of the Spanish-American War, pp. 195- 
196. 

* See Bonfils, Droit International Public, p. 891. ‘‘During the Russo-Japanese 
War of 1904-1905,” says Bonfils, ‘‘the exportation of arms from France to Russia 
took place freely.” The only instances of embargoes by the French Government. 
appear to have been laid on the exportation of arms to Spain during the Carlist up- 
risings of 1873, 1875, and 1876. 

% Jefferson Davis, Rise and Fall of the Confederate Government, Vol. I, p. 311. 
Speaking of the purchase of arms in Europe during the Civil War, Bernard (British 
Neutrality during the American Civil War, p. 331) says, “Many rifles were also 
imported from Prussia.”” The British case before the Geneva Arbitration Tribunal 
in 1872 stated that “‘large quantities of arms were purchased by the United States 
in France, Austria, and other neutral countries.” Moore, History and Digest of 
International Arbitrations, I, 620. 

® Boston, T. R. Marvin and Son, 1904. 
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ous countries of Europe. Concerning his transactions in Austria he 
says: 


There were few arms for sale, even in the arsenals of Europe, which 
Mr. Cushing had said would be open to the United States and closed to 
the South. Austria, however, had a considerably quantity on hand and 
these an intermediary proposed I should buy. 

I knew something of the armament of Austria, having visited Vienna 
in 1859, with a letter from the United States War Department, which 
gave me some facilities for observation. At first I considered the getting 
of anything from an Imperial Austrian Arsenal as chimerical. But my 
would-be intermediary was so persistent that finally I accompanied him 
to Vienna, and, within a few days, closed a contract for 100,000 rifles of 
the latest Austrian pattern, and ten batteries, of six pieces each, of field 
artillery, with harness complete, ready for service, and a quantity of 
ammunition, all to be delivered on ship at Hamburg. The United 
States Minister, Mr. Motley, protested in vain. He was told that the 
making of arms was an important industry of Austria; that the same 
arms had been offered to the United States Government and declined, 
and that, as belligerents, the Confederate States were, by the usage of 
nations, lawful buyers. However unsatisfactory this answer may have 
been to Washington, the arms were delivered, and in due time were 
shipped to Bermuda from Hamburg. Mr. Motley offered to buy the 
whole consignment, but was too late. The Austrian Government de- 
clined to break faith with the purchasers.” 


It has been widely asserted recently by German sympathizers in the 
United States that during the war between Spain and the United States 
Germany forbade the exportation of arms and munitions to Spain.”! 


7 Pp. 26-27. Professor T. S. Woolsey in an article entitled “The Case for the 
Munitions Trade” (Leslie’s Weekly, July 29, 1915), commenting on the above 
statements of Major Huse, remarks that the reader’s suspicions are naturally aroused 
by the implication that the sale was made by the Austrian Government direct or 
through the agency of an intermediary. Professor Woolsey adds that: “Quite apart 
from anything that Major Huse asserted, there is abundant evidence that the Con- 
federates got war supplies from Austria. The subject was frequently mentioned in 
the correspondence of the Confederate Chief of Ordnance, General Joseph Gorgas, 
with the Confederate War Department. In the ‘Official Records’ there are, for the 
year 1863, various references to war supplies purchased in Austria by Huse, and 
shipped apparently by Fraser and Trenholme. For example, a letter of Feb. 3, 1863 
(in series IV, Volume II, pages 382-384), states that Huse had shipped 21,000 
Austrian rifles, with 32 guns and 10,000 shrapnel shells for them. At the same time 
there were waiting in Vienna munitions to the value of £117,500, to be shipped 
when payment was made by the Confederate Government.” 

7! This assertion was made by Representative Vollmer in the House on March 4, 
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This assertion was based on a passage in the Autobiography of Andrew 
D. White,”? but the facts show that the contrary was the case. Dr. 
White in a recent letter explaining the incident to which he refers in 
his Autobiography, states that the particular vessel which he requested 
the German Foreign Office to search, although laden with contraband, 
“after a brief wait proceeded on her way”’ (to Spain), and that “our 
agents at Hamburg informed me later that during the entire war, vessels 
freely carried munitions from German ports both to Spain and to the 


1915; (Cong. Record, App. p. 736). See also the New York Evening Mail of Jan- 
uary 27, 1916, and the petition of 1,000,000 American citizens (Cong. Record, Jan- 
uary 27, 1916, p. 1743). Also the Fatherland of July 9, 1916; and the Boston T'ran- 
script of January 31, 1916. In an issue of the Fatherland in August, 1915, we find the 
following: ‘‘During our war with Spain * * * one belligerent appealed to a 
friendly Power to stop the export of munitions of war from its teeming war factories. 
That appeal came from the United States and was addressed to Germany! Did 
Germany justify its traffic in murder tools when the United States appealed to her 
to observe a benevolent neutrality? Let Andrew D. White answer the question, as 
he answers it in his Autobiography.” Note also the following from an interview given 
by Field Marshal Von Moltke to a correspondent of the Washington Post, reprinted 
in the Continental Times of August 16, 1915: ‘During your various wars in North 
America your government never had reason to complain of arms or munitions being 
furnished by us to your enemies. Spain, for instance, long before its war with the 
United States freely purchased Mauser rifles from our German manufacturers; but 
the moment war broke out between Spain and the United States and our neutrality 
was declared, our government shut down on any further exportation of arms to Spain, 
Cuba, Porto Rico or the Philippines. Your former Ambassador to us, Dr. Andrew D. 
White, who served here during that war, can attest this fact.” 

72 Chapter XVI, pp. 168-169. The passage is as follows: “As to the conduct of 
Germany during our war with Spain, while the press, with two or three exceptions 
was anything but friendly, and while a large majority of the people were hostile to 
us on account of the natural sympathy with a small Power battling against a larger 
one, the course of the Imperial Government, especially of the Foreign Office under 
Count von Biilow and Baron von Richthofen, was all that could be desired. Indeed, 
they went so far on one occasion as almost to alarm us. The American consul at 
Hamburg having notified me by telephone that a Spanish vessel, supposed to be 
loaded with arms for use against us in Cuba, was about to leave that port, I hastened 
to the Foreign Office and urged that vigorous steps be taken, with the result that 
the vessel, which in the meantime had left Hamburg, was overhauled and searched 
at the mouth of the Elbe. The German Government might easily have pleaded, in 
answer to my request, that the American Government had generally shown itself 
opposed to any such interference with the shipments of small arms to belligerents, 
and had contended that it was not obliged to search vessels to find such contraband 
of war, but that this duty was incumbent upon the belligerent nation concerned.”’ 
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United States, and that neither of the belligerents made any remon- 
strance.”* When the Department of State learned of the incident, it 
instructed the American Ambassador to ascertain whether or not there 
were “any laws or regulations in force in Germany forbidding the 
shipment of contraband of war,’’ in order that if there existed such laws 
or regulations the American Government might be so informed so as 
to avoid the embarrassments which might arise if it should decide to 
protest against the action of neutral governments in permitting contra- 
band articles to be shipped from their ports. The Ambassador reported 
that there were no such laws or regulations in force, and the matter 
was therefore dropped.” It appears that the German Government 
never issued any proclamation of neutrality, that it never took any steps 
whatever to prevent the sale and exportation of arms and munitions to 
either belligerent, and that in fact German manufacturers sold such 
articles freely to the Spanish Government. 

During the Boer War large quantities of war material were sold to 
the British Government by manufacturers and merchants of both Austria 
and Germany. Although the sympathies of the people of Austria and 
Germany were overwhelmingly on the side of the Boers, that did not 
“prevent England from obtaining in Germany the quick-firing guns 
which she needed so badly and from Austria the big howitzers which 
it was thought would be required for the siege of Pretoria.”’ ” 


73 This letter is dated October 6, 1915, and was addressed to W. B. Blake of New 
York City. It was printed in the New York Times of January 29, 1916, and in the 
Fatherland of July 9, 1916. 

74See extracts from the correspondence relating to the incident and appropriate 
comment by William C. Dennis in the Annals of the American Academy of Political 
and Social Science, July, 1915, pp. 13-14; see also an official statement of the Secre- 
tary of State regarding the matter, published in the daily press of April 23, 1915. 

75 Spaight, War Rights on Land, p. 478. See the statistics concerning the exporta- 
tions of arms, munitions and other war supplies from Germany into England during 
the years 1899-1901, compiled by Dr. C. N. Gregory and published in an article 
entitled “The Sale of Munitions of War by Neutrals,” Annals of the American 
Academy of Political and Social Science, July 1915, pp. 190-191, and in an article 
by the same author in the preceding issue of this Journat. Dr. Gregory quotes 
from a letter from the British Embassy addressed to him on April 27, 1915, in which 
it was said that “‘When the Boers were shut off from supplies by sea, Great Britain 
got from Germany 108 fifteen-pound quick-firing guns and 500 rounds per gun. 
They were purchased from Ehrhardt by private negotiation.” See also tables of 
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German and Austrian dealers were of course quite willing to sell to 
the Burghers of the South African Republics, although the situation 
of the Boers was almost identical with that of Germany and Austria 
today; that is to say, they were commercially isolated by the British 
navy and were prevented from buying arms from neutrals. The German 
and Austro-Hungarian Governments did not then consider that “ parity 
of treatment”? required them to prohibit the sale and export of war 
supplies for the use of the British forces.”* They proceeded on the 
principle which the Government of the United States then laid down ” 


statistics of German and Austro-Hungarian exports of arms and munitions to Great 
Britain during the years 1899-1902, printed as an appendix to Secretary Lansing’s 
note of August 12, 1915, in reply to the Austro-Hungarian note of June 29 in respect 
to the sale of arms and munitions during the present war. In this note the Secretary 
of State says, “Germany sold to Great Britain hundreds of thousands of kilos of 
explosives, gunpowder, cartridges, shot and weapons; and it is known that Austria- 
Hungary also sold similar munitions though in smaller quantities.’’ This JouRNAL, 
Special Supplement, July, 1915, pp. 166, 172. 

76 Aked and Rauschenbusch, in their pamphlet entitled “Private Profit and the 
Nation’s Honor,” remark that ‘‘the small and peaceful Boer Republics had no chance 
to profit by our war supplies. It was England that bought them and used them 
against the Boers.’’ But, as stated above, England also purchased freely war sup- 
plies in German markets. If it was not contrary to the spirit of neutrality for Ger- 
many to permit sales to the English when the Boers were cut off from access to 
German markets, why is it a violation of neutrality for the American Government 
to permit sales to Great Britain during the present war when the situation of Germany 
is similar to that of the South African Republics during the Boer War? There is 
no substantial difference between the policy of Germany during that war and that 
of the United States during the present war. 

7 It appears that in November, 1899, Dr. Hendrick Muller, Envoy Extraordinary 
of the Orange Free State at The Hague, complained to the American Minister to 
The Netherlands that the shipment of war materials from the United States on a 
large scale to Great Britain was contrary to the law of nations, and urged him to 
remonstrate with the American Government against the continuance of the traffic. 
Secretary Hay on December 15, 1899, replied to the communication of the American 
Minister, saying that in view of the fact that the law and practice of the United 
States was then settled in favor of the right of neutrals to sell and export contraband 
goods to belligerents, it was not considered necessary to investigate the charges of 
Dr. Muller. Again in 1901, when one Samuel Pearson, on behalf of the Transvaal, 
sought an injunction in the Circuit Court of the United States for the Eastern District 
of Louisiana to restrain the exportation of mules, arms and munitions of war for the 
use of the British forces in South Africa, the court refused to grant the injunction 
on the ground that it had no jurisdiction. In the course of his opinion the judge 
reviewed the law and practise regarding the right of American citizens to sell and 
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and upon which it is now acting under identical circumstances. Like- 
wise during the Russo-Japanese War there were large exportations of 
arms, artillery, munitions and coal from Germany to Russia,” and it 
was charged that the German Government failed to prevent, if it did 
not directly or indirectly encourage, the sale to Russia of a number of 


transatlantic steamers belonging to its auxiliary navy, and that it per- 
mitted the exportation overland of torpedo boats to Russia, the several 
parts of the vessels being exported as half finished manufactures and 
put together in Libau, Russia,—this for the purpose of disguising the 
real nature of the transactions and thus avoiding the charge of non- 
conformity to the technical rules of neutrality relating to the sale of 
war vessels to belligerents.” 

During the Turco-Italian War, German arms and munitions were 
sold and exported in large quantities to the Ottoman Government, and 
during the Balkan Wars German and Austrian markets were the prin- 
cipal sources of supply for all the belligerents. It is probably safe to 
say that no other country has developed such an extensive system 
of industries for the manufacture of war material as Germany, or 
has supplied the needs of belligerents on such a large scale. Indeed, 
there appears to be no instance in which the German Government ever 
prohibited the sale and exportation of such articles to belligerents,” 


export arms and munitions to belligerents, and concluded that belligerents had an 
undoubted right to purchase war supplies in the United States and transport them 
abroad for their use. See this JouRNAL, July, 1915, pp. 691-694. 

78 According to an editorial in the Baltimore Star, German exportations of arms 
and munitions to Russia increased from 64,680 pounds in 1903 to 131,340 in 1904, 
and the total of such exports for the year 1905 was ten times as large as during the 
previous year and twenty times as large as for 1903, or 1,655,940 pounds. There 
was also a large increase in the exportation of copper, which was on the Russian list 
of contraband. In December, 1904, 3,000,000 pounds of ammunition consigned to 
a Russian naval base and concealed in bales of wool brought on the backs of camels 
from Kalgan were seized by the Japanese. The newspapers of the time contained 
frequent reports of large contracts between the Russian Government and German 
manufacturers for the delivery of war material for the use of the Russian Govern- 
ment. 

7 These charges were made by certain Socialist members of the Reichstag and 
were widely published in the newspapers of the time. See Hershey, International 
Law and Diplomacy of the Russo-Japanese War, pp. 91-92. 

*® The embargo during the Crimean War, referred to above, applied only to the 
transit through Prussia of arms from foreign countries. 


776 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


and but one instance in which Austria-Hungary has done so.*! 

Finally, it is well known that Germany purchased military and other 
supplies in the United States during the early weeks of the present war 
and until the American supply was cut off by Great Britain. Moreover, 
it may be added that after the entrance of Turkey into the war, large 
quantities of German-made war supplies were shipped through the 
neutral territory of Roumania for the use of the Ottoman Government, 
and when in the middle of the year 1915 the Roumanian Government, 
in pursuance of the Hague Convention Respecting the Rights and Duties 
of Neutrals (Arts. 2-5), issued an order prohibiting the transit of arms 
and munitions through its territory for the use of belligerents, the 
German Government complained that the embargo was an unneutral 
act resorted to with a view of aiding the Allies, under whose pressure 
(after the entrance of Italy into the war) the Roumanian policy of 
benevolent neutrality toward Germany had been abandoned. The in- 
consistency of the German complaint against the Roumanian Govern- 
ment for adopting an attitude which the German Government and its 
sympathizers in this country have demanded of the American Govern- 
ment is, of course, evident. 

Thus it will be seen that the general practice of neutral states has 
been to permit their nationals to sell and export arms and munitions 
to belligerents, and this privilege has been freely exercised during most 
of the wars of the past. There have, however, been a few departures 
from this general practice. Thus, during the Franco-German War of 
1870, Belgium, Switzerland, Austria-Hungary, Denmark, Spain, Italy, 
the Netherlands, and Japan are said to have issued proclamations 
forbidding the transportation of arms and munitions to both bel- 
ligerents.®? 

Upon the outbreak of the war between Spain and the United States 
in 1898, the Government of Brazil “prohibited absolutely ”’ the exporta- 
tion of war material from Brazilian ports to those of either belligerent, 


81 This was during the Franco-German War of 1870-1871. 

82 Bluntschli, Sec. 766, and Rivier, Droit des Gens, Vol. II, p. 412. Rivier says all 
the states above-mentioned issued such prohibitions, but Kleen does not include 
Austria-Hungary, Denmark, Spain, Italy, or the Netherlands in the list which he 
gives. Lois et Usages, I, 382, and Contrebande de Guerre, pp. 52, 68. Bonfils, Secs. 
1472 and 1474, mentions only Belgium, Switzerland, and The Netherlands. 
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under the Brazilian flag or any other flag.** Likewise the King of 
Denmark, by a proclamation of April 29, forbade Danish subjects “to 
transport contraband of war to either of the belligerent Powers,’’ al- 
though it did not prohibit the sale thereof.4* The Governor of Curagao, 
acting on the instructions of the Dutch Government, published a decree 
forbidding the exportation of arms, munitions, or other war materials to 
either belligerent.*° The Portuguese Government by a decree of 
April 29, declared that articles of lawful commerce belonging to the 
subjects of belligerent Powers might be transported under the Por- 
tuguese flag, and that such articles belonging to Portuguese subjects 
could be transported under the flag of either belligerent, but “goods 
which could be considered as contraband of war’ were expressly ex- 
cluded from this privilege. 

Since the outbreak of the present war, embargoes on the exportation 
of arms have been laid by a number of states, although Brazil appears 
to have been the only one outside Europe that has adopted such a 
policy.*’ The other embargoes were laid by various neutral states of 
Europe, notably Denmark, Norway, Sweden, Switzerland, Spain, and 
the Netherlands. They have, however, been erroneously regarded as 
neutrality measures. In fact, they were laid partly under pressure from 
Great Britain, with a view to protecting their oversea commerce from 
the measures adopted by the British Government, and partly for the 
purpose of conserving their own supply of arms, munitions, and other 
commodities, with a view to the eventual possibility of their being forced 


into the war.*® 


88 Proclamations and Decrees During the War with Spain, p. 13. 

84 Tbid., p. 22. 

85 Jbid., p. 27. 

% Jbid., p. 61. 

* It appears that Brazil has general rules of neutrality governing trade in contra- 
band, Article IV of which ‘absolutely forbids” the exportation of arms and munitions 
of war from Brazil to any belligerent under the Brazilian or any other flag. See 
an article by Senor Da Gama, Brazilian Ambassador to the United States, in the 
Annals of the American Academy of Political and Social Science, July, 1915, pp. 
147 ff. 

88 See my article on Contraband, Right of Search, and Continuous Voyage, in this 
JourNaAL for April, 1915, p. 393. 

* Compare the remarks of Prof. J. B. Moore, who, referring to the above mentioned 
embargoes, says “in reality they are essentially regulations of a domestic nature, 
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It is submitted, therefore, that no argument in favor of an embargo 
on the sale and exportation of arms, as a measure of neutrality, can be 
drawn from these precedents. 

But it is argued that the situation to which the present war has given 
rise is wholly different from that in any preceding war, and hence the 
same standards of neutrality cannot be applied. Thus in a memorandum 
delivered by the German Ambassador at Washington, on April 4, 1915, 


to the Secretary of State, it was said that, 


The situation in the present war differs from that of any previous 
war. Therefore any reference to arms furnished by Germany in former 
wars is not justified, for then it was not a question whether war material 
should be supplied to the belligerents, but who should supply it in 
competition with other nations. In the present war all nations having 
a war material industry worth mentioning are either involved in the 
war themselves or are engaged in perfecting their own armaments, and 
have therefore laid an embargo against the exportation of war material. 
The United States is accordingly the only neutral country in a position 
to furnish war materials. The conception of neutrality is thereby given 
a new purport, independently of the formal question of hitherto existing 
law. In contradiction thereto, the United States is building up a power- 
ful arms industry in the broadest sense, the existing plants not only 
being worked but enlarged by all available means, and new ones built. 
The international conventions for the protection of the rights of neutral 
nations doubtless sprang from the necessity of protecting the existing 
industries of neutral nations as far as possible from injury in their 
business. But it can in no event be in accordance with the spirit of 
true neutrality if, under the protection of such international stipulations, 
an entirely new industry is created in a neutral state, such as is the 
development of the arms industry in the United States, the business 
whereof, under the present conditions, can benefit only the belligerent 
Powers. 


The theoretical willingness of American manufacturers and merchants 
to sell to Germany, said the Ambassador, did not alter the case. The 
fact was that sales and deliveries were being made to but one side, that 
a new and vast industry had suddenly sprung into existence under the 
artificial stimulus of the English, French, and Russian demand for arms 
and munitions, and that the United States had been transformed into 


employed for the purpose of preserving a proper supply of articles, even arms and 
munitions of war, in the countries concerned.”’ Annals of the American Academy of 
Political and Social Science, July, 1915, p. 146. 
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a veritable arsenal for the supply of the armed forces of Germany’s 
enemies, a supply upon which Germany and her allies could not draw. 

The Austro-Hungarian Government likewise, in a note of June 29, 
1915, complained that the industry of manufacturing arms and muni- 
tions in America had “soared to unimagined heights.”’ 


In order to turn out the huge quantities of arms, ammunition, and 
other war material of every description ordered in the past months by 
Great, Britain and her allies from the United States, not only the full 
capacity of the existing plants, but also their transformation and en- 
largement, and the creation of new larger plants, as well as a flocking 
of workmen of all trades into that branch of industry; in brief, far- 
reaching changes of economic life encompassing the whole country, 
became necessary. 


[t will of course be readily admitted that the situation to which the 
present war has given rise is quite different from that created by the 
smaller wars of the past, but in fact the difference is not one of principle, 
but rather a difference of degree. If the legal right of neutrals to sell 
arms and munitions to belligerents be admitted, and apparently neither 
the German nor the Austro-Hungarian Government has denied the 
existence of this right as a general principle of law,” it would seem diffi- 
cult in practice to introduce a distinction between the right to sell and 
export in small quantities and to sell and export in large quantities. 
Likewise the distinction between the sale of supplies produced by es- 
tablishments already in existence at the outbreak of the war and the 
sale of those produced by newly created industries is not a sound prin- 
ciple for distinguishing between neutral and unneutral conduct. In 
effect, the distinction is similar to that made by Bluntschli and the 
German General Staff in the Kriegsbrauch im Landkriege between sales 
en gros and sales en détail. Like most quantitative distinctions, it is 
more or less arbitrary, rests upon no juridical principle, and the attempt 

™ The German Government, in a note of December 15, 1914, had already stated 
that “under the general principles of international law no exception can be taken to 
neutral states letting war material go to Germany’s enemies from or through neutral 
territory.” 

Compare also the remarks of Dr. Dernburg before the American Academy of 
Political and Social Science in the Annals of the Academy, July, 1915, p. 195: “‘I 
want to state here most emphatically that Germany at no time has disputed the 
right to ship and sell arms.”’ 


780 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


to apply a rule based on such a distinction would in practice lead 
to insuperable difficulties, as the German writers Geffcken and von 
Bar, as well as many others in England and America, have pointed 
out. 

Likewise, the contention put forward by the German and Austro- 
Hungarian Governments that the conception of neutrality has been 
given a new aspect”’ by the fact that in the present war the markets 
of but a single state have become the chief, if not the sole, source of 
foreign supply for the belligerents, cannot be admitted as sound. Such 
a contention rests on the assumption that traffic in arms and munitions 
is legitimate, so long as the markets of other neutral Powers are open 
to belligerents, but that it ceases to be consistent with the spirit of 
neutrality the moment the number of such states is reduced to one. 
It is tantamount to maintaining that while all or several neutral Powers 
may permit the sale and exportation of war materials, one alone may 
not do so. 

If particular states, either in consequence of a desire to observe a 
stricter attitude of neutrality than international law requires, or out 
of considerations affecting their own national interests, prefer to pro- 
hibit the exportation of arms and munitions from their territory, that 
constitutes no logical reason why other states differently situated, it 
may be, are bound to do likewise. 

Similarly, the view recently advanced that since the quantity of arms 
and munitions sold to belligerents in former wars was comparatively 
small, the practice in those wars cannot be regarded as precedents to 
justify a traffic of such proportions as that which the business has 
assumed in the present war, ignores the difference in the magnitude of 
those wars and that of the present conflict. It has been stated by the 
British Minister of Munitions that less ammunition was used by the 
British forces during the entire Boer War than was consumed in a single 
well known battle during the present war. To hold that it is not un- 
neutral for a state to permit its subjects to sell arms and munitions to 
belligerents so long as the magnitude of the war is not such as to create 
a demand for large quantities of such supplies, but that it becomes 
unneutral when by reason of the widespread character of the war the 


resulting demand assumes large proportions, is again to introduce 
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quantitative distinctions in the place of distinctions founded on juridical 
principle. 

In cases of world-wide wars like the present conflict, the recourse to 
neutral markets will naturally be larger, and it is impossible to fix a 
point beyond which permission to resort to those markets ceases to be 
consistent with neutrality, if recourse in any degree is to be recognized 
as lawful.®! 

In a note of July 16, 1915, the German Imperial Government made 
a plea for an equalization of advantages as between the Entente Allies 
and the Central Powers: 


While a trade in arms existed between American manufacturers and 
Germany’s enemies estimated at many hundred million marks, the 
German Government had not made any charge of a formal breach of 
neutrality. The German Government could not, however, do otherwise 
than to emphasize that they were placed at a great disadvantage through 
the fact that the neutral Powers have hitherto achieved little or no suc- 
cess in the assertion of their lawful right of trade with Germany, whereas 
they make unlimited use of their right to tolerate trade in contraband 
with England and Germany’s other enemies. Admitting that it is the 
express right of neutrals not to protect their lawful trade with Germany, 
and even to allow themselves knowingly and willingly to be ordered by 
England to restrict such trade, it is on the other hand not less their 
good right, although unfortunately not exercised, to stop trade in con- 
traband, especially the trade in arms, with Germany’senemies. * * * 
In regard to the latter point (contraband trade especially in war ma- 
terials by neutral merchant vessels), the German Government ventures 


In fact, the quantity of arms and munitions exported during the present war 
has not been larger in proportion to the total amount consumed by the various 
belligerents than the sales and exportations during previous wars. Thus the records 
of the Department of Commerce show that during the first nine months of the war 
the United States furnished the Entente Allies with less than a week’s supply of 
ammunition. It is stated that up to May 1, 1915, only $27,000,000 worth of muni- 
tions and $1,142,000 worth of fire arms had been exported since the beginning of 
the war. At the outbreak of the war there were no private concerns in the United 
States which manufactured army rifles such as were then generally used. On account 
of the necessity of installing new equipment and introducing new processes, the 
output of American manufactories was comparatively small during the early months 
of the war. Even as late as July, 1916, it was stated that American plants were 
turning out only 19,000 rounds of artillery ammunition per day whereas England 
was using 60,000 rounds and France 125,000 rounds daily. This statement, if true, 
disposes of the contention that the United States is supplying the bulk of the 
ammunition used by the Entente armies. 
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to hope that the American Government upon reconsideration will see 
their way clear to a measure of intervention in accordance with the 


spirit of true neutrality. 


Again in the memorandum of April 4, 1915, the Imperial Government 
observed that, ‘It is necessary to take into consideration not only the 
formal aspect of the case, but also the spirit in which the neutrality is 
carried out;”’ and further that ‘‘If it is the will of the American people 
that there shall be a true neutrality the United States will find the 
means of preventing this one-sided supplying of arms, or at least of 
utilizing it to protect legitimate trade with Germany, especially that 
in foodstuffs.” 9? Likewise the Austro-Hungarian Government in a 
note of June 29, 1915, raised the question whether in view of the “ ab- 
solute exclusion”’ of Germany and Austria-Hungary from the markets 
of America, it ‘‘would now seem possible, even imperative, that appro- 
priate measures be adopted toward bringing into full effect the desire 
of the Federal Government to maintain an attitude of strict parity 
with respect to both belligerent parties.” 

It will be seen from these extracts that the German and Austro- 
Hungarian Governments did not allege any violation of the letter of 
the law governing the rights and duties of neutrals, but they contended 
that the sale of arms to one belligerent when the fortunes of war have 
deprived the other of access to neutral markets is contrary to the spirit 
of neutrality, and the inequality of opportunity thus resulting should 
be removed by the neutral through an embargo on sales to all belliger- 
ents; that is, a “strict parity”’ must be restored and the disadvantages 
of one eliminated by depriving the other of the fruits of a victory which 
he has won through his superior naval power. To this somewhat 
extraordinary contention, Secretary Lansing replied in a note of Au- 
gust 12, 1915, that the American Government could not accede to such 
proposition: 


The recognition of an obligation of this sort, unknown to the inter- 
national practice of the past, would impose upon every neutral nation 
a duty to sit in judgment on the progress of a war and to restrict its 
commercial intercourse with a belligerent whose naval successes pre- 
vented the neutral from trade with the enemy. * * * Manifestly 


% The italics are mine. 
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the idea of strict neutrality now advanced by the Imperial and Royal 
Government would involve a neutral nation in a mass of perplexities 
which would obscure the whole field of international obligation, produce 
economic confusion and deprive all commerce and industry of legitimate 
fields of enterprise, already heavily burdened by the unavoidable re- 
strictions of war. 

As has been said, the situation of the South African Republics during 
the Boer War was practically identical with that of Germany and 
Austria-Hungary today. Great Britain had succeeded in commercially 
isolating those republics and depriving them of access to neutral mar- 
kets, but the German Government at the time did not consider it a 
violation of the spirit of neutrality to permit German manufacturers 
to sell and export arms to one of the belligerents when the fortunes of 
war had deprived the other of access to German markets. As Secretary 
Lansing in his reply to the Austro-Hungarian remonstrance pertinently 
remarked, 

If at that time Austria-Hungary and her present ally had refused 
to sell arms and ammunition to Great Britain, on the ground that to do 
so would violate the spirit of strict neutrality, the Imperial and Royal 
Government might with greater consistency and greater force urge its 
present contention. 

Furthermore, the “parity” argument of the Central Powers, if car- 
ried to its logical limits, can be turned against them in the present war. 
As is well known, Germany has succeeded in acquiring possession of 
the larger portion of the coal, iron, steel, and similar industries of France, 
and thereby deprived the French of their domestic supply of raw ma- 
terials for the manufacture of arms and munitions. Germany having 
thus through her superior military strength cut off to a large degree 
France’s local supply of war materials, cannot justly complain that 
Great Britain through her superior naval power has deprived Germany 
of access to neutral markets. Nevertheless, it has been seriously argued 
that in permitting the sale of arms and munitions to France, the Gov- 
ernment of the United States has thereby deprived Germany of the full 
advantage which she has gained in acquiring control of the industries 
upon which the French local supply is dependent. But it is submitted 
that if considerations of strict neutrality require the United States to 
prevent exportation of arms to Great Britain and France in order not to 
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deprive Germany of the advantage thus obtained, does not that same 
neutrality require the United States to refrain from the adoption of a 
policy which would deprive Great Britain of the advantage which she 
has gained over Germany through the superiority of her naval power? % 

But apart from the special circumstances of the present war, which, 
it is urged, make it desirable to alter the existing rule, it is argued that 
there are general considerations of morality and public policy which 
condemn the present practice. The furnishing of arms and munitions 
to belligerents, it is said, is contrary not only to. the spirit of genuine 
neutrality, but also to the best standards of international ethical conduct 
as well as to sound principles of national and international policy. Thus 
Senator Works of California, in a speech in the Senate on January 27, 
1916, said: 

I believe the trade to be immoral and demoralizing to the people of 
the United States. I believe that most of the complications that have 
grown up between this and foreign nations now at war have been the 
result of the trade in munitions of war. I believe that if it had not 
been for the fact that we were dealing in that nefarious trade the people 
upon the Lusitania would not have lost their lives. 

We have, in effect, made our country a party to the war across the 
ocean. It is our ammunition, our shot and shell, that are taking the 
lives of the citizens and subjects of friendly nations in Europe. We 
cannot justify ourselves in that position or in that trade by saying that 
it is allowed by the laws of neutrality. There is something higher that 
should control the people of the United States than the mere strict 
law of neutrality. 

% Adverting to the German contention that the United States should prohibit 
the sale of arms and munitions to the Entente Allies because, among other reasons, 
the effect is to deprive Germany from reaping the advantage which she has gained 
by the cutting off of the chief source of France’s local supply, the New York 
Times, in a recent editorial, remarks, “Just so. It is the fortune of war. By the 
fortune of war France is unable to make all her own supplies. By the fortune of 
war Germany is unable to get supplies from us. Therefore, it is our duty to stop 
these sales to France which are ‘thoroughly within our legal rights’ so that we 
may enable Germany to reap the full advantage of that other fortune of war by which 
France is unable to get her munitions except from us. The fortune of war, he says, 
has made us an ally of France, and it is our duty to take immediate action to change 
that situation by making ourselves an ally of Germany. Having crippled France by 
the fortune of war, Germany could conquer her if we would only cripple her further 


by giving up our ‘legal rights’ in Germany’s interest.” 
°4 Congressional Record, 64th Cong., Ist sess., p. 1797. Compare also the remarks of 
Senator Kenyon to the same effect, tbid., p. 1793; of Senator LaFollette, ibid., p. 1800; 
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It is the veriest cant and hypocrisy, we are told, for a people to pray for 
peace on Sunday and during the rest of the week devote their energies 
and resources to the manufacture of the instruments of death for the 
perpetration of a struggle in which millions of lives are being sacrificed.®° 
Besides prolonging the duration of the war and swelling the volume of 
the rivers of blood, the effect of such traffic is to array citizens of a 
common country against one another, arouse animosities, provoke the 
enmity of foreign nations, and lay the foundations for future interna- 
tional controversies.” 


of Senator Ashurst, ibid., p. 1796; of Senator Robinson, ibid., p. 1797; of Representa- 
tive Ricketts, ibid., pp. 2657-2658; of Senator Hitchcock, ibid., 68rd Cong., 3rd sess., 
p. 3938; of Representative Porter, ibid., App. pp. 583-585; of Representative Vollmer, 
ibid., App. pp. 735-736. See also a pamphlet entitled “ Private Property and the Na- 
tion’s Honor’, by Aked and Rauschenbuch; Burgess, the European War, Ch. VII; an 
article by von Mach, “ The German View Point’’, Boston T’ranscript, April 14, 1915; 
and Butte, Proceedings of the American Society of International Law, 1915, p. 129. 

In a recent issue of the Boston Transcript, Professor Kuno Franke poses the fol- 
lowing questions, which, however, he made no attempt to answer: 

“Is it moral, from the national point of view, that the United States, a nation 
which officially stands for the policy of peace and against excessive armament, 
should now permit within its own borders the manufacture of arms on so large a 
scale that this industry bids fair to become one of the leading industries of the 
country? 

“Ts it moral, from the national point of view, that our Government should permit 
the rise in this country of a set of capitalists, whose interests are exclusively or pre- 
dominantly identified with war, and which therefore, by its own self-interest, is bound 
to abet and to foster the war spirit among masses of people? 

“Is it moral, from the international point of view, that this country, while offi- 
cially holding aloof from the gigantic carnage which is now devastating Europe, 
should, as a matter of fact, through its continued shipment of arms make itself a 
participant in this destruction, and indeed thrive upon it?” 

> Compare the remarks of Representative Vollmer in the House on March 4, 
1915 (Cong. Record, p. 735), who stated that he had introduced a resolution to 
prohibit the “infamous traffic” of exporting arms and munitions of war because 
“as an American I did not want my country, in the eyes of all contemporaries and 
of all posterity, to stand as the arch hypocrite of the world * * * a country 
that prays for peace while her pockets are filled with blood money.” 

% “T believe,’ said Senator Hitchcock in the Senate on February 17, 1915 (Cong. 
tec., p. 3939), “the United States should put a stop to this horrible traffic, not be- 
cause of the effect it may have upon the European War, but because of the effect 
that it is having among our own people, the effect it is having in stirring up hate, in 
arousing prejudices, in destroying neutrality, and in dissipating the American spirit, 
which before the war was welding us into a common people.” 
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Furthermore, it is asked, why should it be regarded as unneutral for 
a government to sell arms and munitions to belligerents, but entirely 
consistent with neutrality for a government to allow its citizens to do 
so? Why maintain a double standard of conduct, one for the state 
and another for the citizens who compose it? ‘International Law,” 
said Senator Hitchcock in the Senate on February 17, 1915," ‘is en- 
tirely out of harmony with the spirit of the age in permitting this 
traffic. * * * It relates to a time and has its roots in an age when 
war was the legitimate method of settling international disputes.” 

Space does not permit an extended discussion of all these points, but 
I venture to offer a few observations on some of them. 

First of all, it is submitted that the presumption must be largely in 
favor of the morality of a rule of international conduct which has been 
approved by the leading jurists and text writers from Gentilis to the 
present time, with only a few exceptions, and which has been generally 
followed in practice by states and sanctioned by international agreement 
to which practically all the states of the world are parties. If authority, 
practice, and convention count for anything in determining the general 
consensus in respect to the value of a rule of conduct, the present rule 
rests on solid foundations of morality and public policy, national and 
international. 

I venture also to raise the question whether ethically there is any sub- 
stantial ground for a distinction between the sale of arms and munitions 
in time of war to be used immediately by a belligerent for killing his 
enemies, and sales in time of peace for the purpose of putting him in 
readiness for killing possible enemies at some future time. If war is 
admitted to be a legitimate mode of settling international contro- 
versies,—and Senator Hitchcock, who asserts the contrary opinion, does 
not tell us when it ceased to be so recognized,—it seems difficult to 
deny the morality of making and selling the instruments by which it is 
carried on; and if it is not immoral to furnish them before an army takes 
the field, it is not immoral to do so afterwards.” 


” Cong. Record, page 3938. 

%*% Cf. on this point the remarks of Professor T. S. Woolsey in an article entitled 
“‘Case for the Munitions Trade,” Leslie’s Weekly, July 29, 1915. 

General Von Moltke, in an interview with Edwin Emerson, published in the 
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Moreover, if it is ethically permissible to furnish a belligerent with 
cloth for making uniforms, cotton and other materials for making ex- 
plosives, coal for supplying warships, mules for drawing artillery, and 
other materials without which war cannot be carried on, why is it any 
more reprehensible morally to sell him arms and munitions? Ethically 
there is no sound basis for such a distinction; yet most of the proposed 
embargo measures recently introduced in Congress proposed to prohibit 
only the sale and exportation of arms and munitions. 

No line of distinction, as the late Professor Westlake once declared, 
can be drawn between the sale of munitions, on the one hand, and 
other articles, which, though not directly employed for killing men, 
are essential to belligerents in the carrying on of war. ‘No principle 
can turn on the degree of utility of the article sold, or on the degree of 
proximity in which its employment contributes to the physical act of 
killing or wounding.” * If the principles of morality or considerations 


Washington Post and reproduced in the Continental Times of August 16, 1915, 
remarked that, ‘‘There is a great difference between selling arms to outsiders during 
peace and between furnishing arms to actual belligerents warring against one’s own 
friends. In everyday life a licensed gunsmith is not only permitted but expected to 
sell arms across his counter to all lawful customers: but he is not expected to run 
out of his shop during a street fight to thrust loaded pistols into the hands of a com- 
batant, no matter how friendly he may feel towards him. Just so, our Krupp and 
Mauser works have sold arms to all the world during peace times, even as the Creusot 
works in France, the Armstrongs in England, or the Winchester and Remington 
companies in America have done. There is no objection to this in times of peace; 
but in the midst of war it is quite another matter.” 

Unfortunately for his argument, there is also a “great difference’’ between the 
act of the neutral trader who sells arms in his own shop to all belligerents who wish 
to purchase, and the gunsmith who runs out of his shop during a street fight and 
thrusts a pistol into the hands of one of the combatants. 

® Collected Papers, pp. 379-380. Cf. also the following remarks of Senator Lodge 
in a recent address before the Worcester Chamber of Commerce: “If it is wrong to 
ship munitions of war, is it right to ship copper and steel? They will be turned into 
cartridges and munitions of war when they reach the other side. How about barbed 
wire? It is true they do not use barbed wire to shoot men down with, but I venture 
to say that barbed wire entanglements on the western front in France have caused 
as many deaths as artillery or small arms. 

“Tf you cut off the shipments of munitions of war, you must cut off the shipment 
of every form of export to belligerent Powers. You must cut off the shipment of 
shoes, of cloth, of every single thing that goes to help the soldier in the way of clothing 


or even help the non-combatant.” 
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of neutrality require prohibition of the sale of the one class of articles 
they require equally a prohibition of the sale of the other; but if both 
classes should be prohibited, where is the line between prohibited and 
innocent goods to be drawn? As Earl Granville pointed out in his note 
of September 15, 1870, to Count Bernstorff,— 


In the American Civil War no cargoes would have been more useful 
to the Southern States than cloth, leather, and quinine. It would be 
difficult for a neutral and obviously impossible for a belligerent to draw 
the line. Moreover, articles invaluable to a belligerent at one time may 
be valueless at another, and vice versa. Is the neutral to watch the 
shifting phases and vary his restrictions in accordance with them? ™ 


In view of the source from which the recent attack upon the trade 
in arms and munitions emanated, it may be interesting to quote the 
views of a highly respected German jurist, and one of the most eminent 
authorities on international law, Professor von Bar, of Gdéttingen. 
After dwelling at length upon the serious injuries which an embargo 
would inflict upon the industries of neutral nations, as well as the diffi- 
culties which would be encountered in the enforcement of such a measure, 
he proceeds to consider the moral aspects of the question. On this point 
he says: 

It is wrong, therefore, to denounce, as has often been done, the sale 
of arms by neutrals to belligerents, as a business which pollutes the 
hands and honor of neutral countries. This phrase has no more force 
than a tirade launched against a fire insurance company, on the ground 
that it is engaged in a miserable business which draws its profits from 
the misfortunes of others. 


“True progress,” von Bar continues, “consists not in prohibiting trade 
in contraband goods, as Kleen and Brusa would do, but rather in 
abolishing the right of belligerents to interfere with such trade except 
through the exercise of the right of blockade.” The argument some- 
times advanced that the furnishing of arms and munitions to belligerents 
serves to prolong the duration of wars and that a trade which draws its 
profits from bloody battles is condemned by the interests of humanity, 
von Bar pronounces as specious, and he quotes Lorimer as having 
pointed out ‘‘with his usual sagacity” that the object of war is not a 


10 Brit. & Foreign State Papers, Vol. 61, p. 765. 
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temporary cessation of hostilities, but a durable peace, and it is therefore 
wrong to force a nation to quit fighting by refusing to sell it the means 
of carrying on war, for in that case it is not really vanquished, and in a 
little while the struggle will be renewed. '°! 

Admitting, however, that the present practice is objectionable on 
moral grounds, as well as for reasons connected with the maintenance 
of a policy of strict neutrality, there are several practical difficulties 
which stand in the way of the proposed change. The first of these is 
the difficulty of enforcing prohibitory trade measures. As Earl Gran- 
ville in his reply to Count Bernstorff in 1870 pointed out, if the exporta- 
tion of arms and munitions were prohibited by law, they would be ex- 
ported clandestinely, to prevent which it would be necessary ‘‘to es- 
tablish an expensive, intricate, and inquisitorial customs system, under 
which all suspicious packages, no matter what their assumed destina- 
tion, would be opened and examined.” ‘ Moreover,” he said, “‘it would 
cause infinite delay and obstruction to innocent trade.” 1 

The difficulty of preventing such trade, Earl Granville went on to say, 
had been abundantly shown during the Crimean War. The Prussian 
Government had by decree forbidden the transit through Prussian 
territory to Russia of arms and munitions, but the customs authorities 
were powerless to prevent violations of the law. If the Prussian author- 
ities could not prevent such traffic across a land frontier, it would be still 
more difficult for Great Britain, which has no land frontier, since a ship 
leaving her ports may go where she please.!” 


0. These views of Von Bar are set forth in an article entitled, Observations sur la 
Contrebande de Guerre, published in the Revue de Droit International et de Legislation 
Comparée, Vol. XXVI (1894), pp. 401 ff. 

02 British and Foreign State Papers, Vol. 61, p. 764. 

03 Westlake remarks (and his views apply with equal force to the United States) 
that if the exportation of contraband were prohibited, England would be the country 
in which with the best intentions and greatest activity on the part of the government, 
such a rule would be the worst observed, and which would suffer most from interna- 
tional difficulties to which the breach of it would give rise.—Collected Papers, p. 391. 
The Zulus, says Spaight (War Rights on Land, p. 478), who fought at Isandlewana 
and Rorke’s Drift in 1879 were armed with rifles which had been smuggled into 
Zululand by English traders who knew perfectly well for what purpose the arms 
were to be used. Spaight also remarks that the sword-bayonets for the French 
Chassepéts used in the Franco-German War of 1870, though sold at Birmingham, 
were first imported from Germany and thus employed to kill Germans. 
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As Spaight aptly remarks, 

If a neutral Power were held responsible for all the commercial 
transactions of its subjects with belligerents, most of the nations of 
the world would have to rewrite their constitutions whenever a war 
began. The outbreak of hostilities between any two states would have 
the effect of establishing in every country not participating in the war 
a system of governmental interference with private persons and their 
business transactions which would only have to be tried once to stand 
condemned as intolerable and impossible. 


Geffcken and von Bar, both German writers, have condemned the pro- 
posal to prohibit the exportation of arms and munitions largely for this 
reason. Geffcken remarks that to attempt such a measure would 
be to impose upon neutrals impossible responsibilities. Von Bar ' says 
it ‘would not only injure incalculably the commerce of neutrals, but 
it would necessitate a system of surveillance and control by neutrals 
over the sale and transportation of merchandise which would be in- 


tolerable.” 


The obligation to prohibit such traffic being once recognized, legal 
responsibility for failure to enforce the prohibition follows as a conse- 
quence and the neutral is exposed to liability for damages to an injured 
belligerent for neglect to exercise due diligence. As Lawrence observes, 
a nation “‘after having dislocated its commerce and aroused the anger 
of its trading classes, might possibly find itself arraigned before an in- 
ternational tribunal and cast in damages because a few cargoes had 
slipped through the cordon it maintained against its own subjects.” 1 
“No chain of mountains and no coast line,” says Lorimer, “has ever 


04 War Rights on Land, p. 475. 

105 Der Handel mit Waffen und Kriegsmaterial, in Holtzendorff, Handbuch, Bd. IV, 
Sec. 152. 

106 Observations sur la Contrebande de Guerre, Revue de Droit International et de 
Législation Comparée, Vol. X XVI (1894), p. 401. 

17 The proposal to prohibit trade in contraband has also been criticised on the 
above mentioned grounds by Creasy, First Platform of Int. Law, p. 608; by Calvo, 
Droit Int. Pub., Vol. V, Sec. 2774; by Davis, Elements of Int. Law, p. 403; Lawrence, 
Principles, p. 712 (who remarks that the effective enforcement of such a policy would 
require an army of spies and informers); and by many jurists at various sessions of 
the Institute of International Law, notably by Westlake and Lorimer at the meeting 
of 1875 (Rev. de Droit Int., Vol. VII, pp. 605 ff.) and by General den Beer Portugael 
and M. Lardy in 1894 (ibid., Vol. XX VI, pp. 323 ff). 

68 Principles of International Law, 4th ed., p. 702. 
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been or really could be guarded, and a state which undertakes to do it 
would be exposed to the accusation of having failed in its engage- 


ments.”” 1° 

The practical result of such a policy would be to shift the responsibil- 
ity which now rests upon belligerents themselves to intercept shipments 
of contraband destined for the use of the enemy, to the shoulders of 
the neutral who becomes liable to damages for failure to do it. Instead, 
therefore, of removing what is admitted to be one of the chief sources 
of controversy between belligerents and neutrals, it is believed that such 
a rule would by imposing undesirable if not impossible duties upon 
neutrals, greatly augment the already serious inconveniences to which 
they are subjected, and lay the foundations for international claims and 
controversies. 

Another practical objection to a rule of law which would prohibit 
merchants of neutral states from selling arms, munitions and other war 
materials to belligerents, and one which has often been pointed out since 
the beginning of the recent agitation in this country for an embargo on 
the exportation of such articles, is to be found in the necessity which it 
would impose upon states which do not maintain large and fully equipped 
military establishments, or which do not possess extensive industries 
for the manufacture of military armament, of purchasing and storing 
in time of peace adequate quantities of such supplies, or of establishing 
new industries of their own upon which they could rely in case of war. 
In short, ‘unprepared”’ nations would be compelled to put themselves 
in a war posture in time of peace, to be in readiness at all times to meet 
any emergency; otherwise, in the event of attack by a powerful military 
state, they would find themselves embarrassed by the lack of arms and 
munitions and by the means of producing them in sufficient quantities 
for the purposes of national defense. As Westlake aptly observes, 


0 Revue de Droit Int. ete., Vol. VII (1875), p. 609. In this connection it may be 
remarked that the ground upon which Great Britain remonstrated against the transit 
of arms through Prussian territory to Russia during the Crimean War was not that 
Prussia was bound to prohibit such traffic, but that having issued a decree for this 
See Earl Granville’s note of September 30, 


purpose, she was bound to enforce it. 
1870, to Count Bernstorff, Brit. & Foreign State Papers, Vol. 61, p. 762. 
110 Cf. the remarks of William C. Dennis, in the Annals of the American Academy 


of Political and Social Science, July, 1915, p. 173. 
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The manifest tendency of all rules which interfere with a belligerent’s 
power to recruit his resources in the markets of the world is to give the 
victory in war to the belligerent who is best prepared at the outset; 
therefore, to make it necessary for states to be in a constant condition 
of preparation for war; therefore, to make war more probable. 


The tendency, if not the effect of such a rule would be to compel non- 
military nations which devote their wealth and energies to the peaceful 
industrial arts to divert their resources and activities to the manufacture 
of munitions of war and the upbuilding of military and naval arma- 
ments. Such a policy, instead of diminishing the eventualities of war 
would on the contrary probably multiply certain influences which pro- 
mote wars, unless the manufacture of arms and munitions were made a 
government monopoly.!!” 

The attacks that have recently been made upon the existing rule, 
so long approved by the jurists and text-writers of all countries, and so 
generally followed in practice by states, have, as is well known, not 
been made in the interest of neutrality, but in the interest of a particular 
belligerent. The purpose of the proposed alteration of the rule was not 
to maintain equality of treatment to all belligerents, but to nullify the 
advantage which one of them had won through its superior naval 
strength. Nowhere has the case against the proposed alteration of the 
existing rule been more cogently summarized than in Secretary Lansing’s 
note of August 12, 1915, in reply to the Austro-Hungarian protest, 
where he said: 

111 Collected Papers, pp. 391-392. Cf. also the remarks of Wm. C. Dennis, Esq., 


in the Annals of the American Academy of Political and Social Science, July, 1915, 
p. 175; and a letter of Ex-President Taft of January 24, 1916, to E. von Mach, 
published in the press at that time. 

112 Mr. Lansing, in his note of June 29, 1915, to the Austro-Hungarian Government, 
thus stated the practical objection to such a policy: ‘‘The general adoption by the 
nations of the world of the theory that neutral Powers ought to prohibit the sale of 
arms and ammunition to belligerents, would compel every nation to have in readiness 
at all times sufficient munitions of war to meet any emergency which might arise 
and to erect and maintain establishments for the manufacture of arms and ammuni- 
tion sufficient to supply the needs of its military and naval forces throughout the 


progress of a war. Manifestly the application of this theory would result in every 


nation becoming an armed camp, ready to resist aggression, and tempted to employ 
force in asserting its rights rather than appeal to reason and justice for the settle- 
ment of international disputes. 
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The principles of international law, the practice of nations, the na- 
tional safety of the United States and other nations without great mili- 
tary and naval establishments, the prevention of increased armies and 
navies, the adoption of peaceful methods for the adjustment of interna- 
tional differences, and, finally, neutrality itself are opposed to the 
prohibition by a neutral nation of the exportation of arms, ammunition, 
or aig munitions of war to belligerent Powers, during the progress 
of the war. 


But admitting that considerations of morality and the spirit of neu- 
trality outweigh the inconveniences and dangers to which certain neutral 
states would be exposed by an abrogation of the existing rule, the ques- 
tion arises when and how should the rule be altered. The right of a 
neutral Power to prohibit at the outbreak of a war the exportation of 
arms and munitions from its territory is universally admitted; but may 
it do so during the progress of the war, after one of the belligerents by 
means of his superior naval strength has succeeded in commercially 
isolating his adversary and cutting off his access to neutral markets? 

If a neutral government upon the outbreak of war announces that 
its markets will be open on equal terms to all belligerents, and subse- 
quently when one belligerent has driven the naval forces of his enemy 
from the seas and blockaded his ports, the neutral decides to close its 
markets to all belligerents, would not the effect be to nullify in large 
degree the victory achieved by the one belligerent by depriving him of 
an advantage honestly won? Has he not a right to expect, as von Bar 
says, that the relations between the neutral and his adversary shall not 
be changed to his own disadvantage? The general opinion of the au- 
thorities is that such a change would not only not be consistent with 
the maintenance of an attitude of neutrality, but, on the contrary, it 
would in effect amount to giving assistance to the belligerent who in 
consequence of the fortunes of war has been excluded by his enemy 
from recourse to neutral markets. The true principle was stated by 

Secretary Lansing in his recent communication to the Austro-Hungarian 
Government. In this communication the Secretary said: 


This government holding, as I believe Your Excellency is aware, and 
as it is constrained to hold in view of the present indisputable doctrines 
of accepted international law, that any change in its own laws of neu- 
trality during the progress of a war which would affect unequally the 
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relations of the United States with the nations at war would be an un- 
justifiable departure from the principle of strict neutrality, submits that 
none of the circumstances urged in Your Excellency’s memorandum 
alters the principle involved. The placing of an embargo on the trade 
in arms at the present time would constitute such a change and be a 
direct violation of the neutrality of the United States. It will, I feel 
assured, be clear to Your Excellency that, holding this view and con- 
sidering itself in honor bound by it, it is out of the question for this 
government to consider such a course.""* 


This view is that held by the leading jurists and text-writers. To 
cite only one of many Westlake, adverting to Earl Granville’s statement 
to Count Bernstorff in 1870 that “‘Her Majesty’s Government would 
be prepared to enter into consultation with other nations as to the 
possibility of adopting in common a stricter rule,” observed that 
at least, whether or not such a consultation may follow the conclusion 
of the present war, it must be allowed that to change an existing rule 
to the prejudice of one belligerent during the war, and that in compliance 
with the express request of the other belligerent that our neutrality 
should be more favorable to him, would be a clear breach of neutrality, 
even although there might be the most excellent reasons for giving a 
general preference to the new rule on future occasions, '"* 

But, it is asserted by those who argue that an alteration of the rule by a 
neutral during the progress of the war would constitute no violation of 
neutral duty, most of the neutral Powers of Europe have in fact pro- 
hibited the exportation of arms, munitions, and other commodities of 
war from their territories.” The answer to this argument is that those 
embargoes, as has already been stated, were not intended as neutrality 
measures, but measures of conservation and defense, and there is, 
therefore, no analogy between them and the proposed American em- 
bargo. Moreover, as was pointed out by Senator Lodge in the course 
of a debate in the Senate, the effect of the European embargoes was in 
no case to alter the existing situation as between the several belligerents 

118 Professor Burgess (The European War, p. 181) pronounces this argument as 
‘‘manifest sophistry” and says ‘‘if it is advanced by the neutral it is only a pretext 
for favoring one belligerent. It is one of the most fundamental rules of international 
law that indirect consequences are not to be taken into account.” 


114 Collected Papers of John Westlake, p. 378. 
118 This argument was emphasized by Senator Hitchcock in his speech in the 


Senate, referred to above. 
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by depriving one of an advantage already gained, whereas the proposed 
American embargo would in fact have cut off the supply of but one 
belligerent and its allies without affecting the other. In the language 


of Senator Lodge, it would have been ‘worth more than a million men 
116 


to Germany. 

There may, of course, be special reasons affecting its own national 
interests, and having no relation to considerations of neutrality—as 
there doubtless were in the case of the neutral nations of Europe which 
have recently laid embargoes,—which would justify a neutral govern- 
ment in altering the policy ' proclaimed by it at the beginning of the 


‘16 See his remarks in the Senate January 5, 1915 (Cong. Rec., pp. 585-586). In 
the course of the debate, Senator Lodge said, ‘“‘ Mr. President, on the single point of 
neutrality, the test of neutrality is whether the action of the neutral changes the 
conditions created by the war. Our markets are open to all the world to buy. We 
have taken no action to prevent any belligerent or anyone else from buying in our 
markets, and we are at peace with all the world. A condition has been created by 
this war, and by this war alone, which prevents one or more of the belligerents from 
buying in this market. Now, if we undertake to reverse a condition created by the 
war we at once pro tanto enter into the war and endeavor to restore a condition 
existing before the war, and that is an act of unneutrality.” 

Again,—‘‘I think, Mr. President, if this government placed an embargo now on 
the export of munitions of war, it would be guilty of a grossly unneutral act, because 
it would by so doing change a condition created by the war, and by changing a con- 
dition created by the war, that is created by one belligerent, it would make itself to 
that extent the ally of the other belligerent.” 

‘7 The Austro-Hungarian Minister of Foreign Affairs in his note of June 29, 1915, 
defending the proposition that an embargo on the exportation of arms and munitions 
during the progress of a war would not be an unneutral act, relied upon a portion of 
the preamble to the Hague Convention No. XIII, which reads as follows: ‘Seeing 
that, in this category of ideas, these rules should not in principle be altered, in the 
course of the war, by a neutral Power, except in a case where experience has shown 
the necessity for such change for the protection of the rights of that Power.” 

The italicized words of this preamble, argued Baron Burian, introduced an ex- 
ception to the general principle and authorized, if it did not require, in certain cir- 
cumstances, an alteration of the rule embodied in Article 7 of the convention, which 
declares that a neutral Power is not bound to prevent the export or transit of arms 
and munitions of war for the use of either belligerent. 

It is difficult to see how such an argument can be drawn from the preamble quoted. 
Clearly its purpose was to confer a discretionary power on neutrals to prohibit the 
export of arms during a war, for their own national protection rather than to impose 
upon them a duty to do so. As Mr. Lansing pointed out in his note of August 12 to 
the Austro-Hungarian Government, the right and duty of determining when this 
necessity exists rests with the neutral and not with any belligerent. If the neutral 
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war, even if it operated in some degree to the detriment of a particular 
belligerent, for a neutral state cannot be expected to forego measures 
for the safeguarding of its own national interests merely in order that a 
belligerent may continue to enjoy the advantage of recourse to its 
markets for the purchase of things which the neutral may need to 
husband for its own use. 

But the precedent upon which the advocates of an American embargo 
have most relied in support of their contention that the rule may be 
changed by a neutral during the progress of the war was that set by 
President Wilson in 1914, in lifting the embargo which had been laid 
in 1912 on the exportation of arms to Mexico during the struggle be- 
tween Carranza and Huerta. In an address to Congress on August 27, 
1913, in regard to the Mexican situation, Mr. Wilson declared that 


it was our duty to offer our active assistance. It is now our duty to 
show what true neutrality will do to enable the people of Mexico to set 
their affairs in order again and wait for a further opportunity to offer 
our friendly counsels. Deeming it my duty to exercise the authority 
conferred by the act of March 14, 1912, to see to it that neither side to 
the struggle now going on in Mexico receive any assistance from this 
side of the border, I shall follow the best practice of nations in the 
matter of neutrality by forbidding the exportation of arms or munitions 
of war of any kind from the United States to any part of the Republic 
of Mexico, a policy suggested by several interesting precedents and 
certainly dictated by many manifest considerations of practical ex- 
pediency. We cannot in the circumstances be the partisans of either 
party to the contest that now distracts Mexico, or constitute ourselves 
the virtual umpire between them. 


By a proclamation of February 3, 1914, however, the President lifted 
the embargo on the ground that the conditions existing at the time it 
was laid had been “‘essentially changed” and it was “desirable to place 
the United States with reference to the exportation of arms and muni- 
tions of war to Mexico in the same position as other Powers.” If, the 
does not choose to exercise the right, a belligerent cannot justly complain; and to 
assert such a claim would be assuming to dictate to the neutral what the belligerent 


regarded as necessary to the protection of the neutral’s own rights. The assertion of 
such a claim, as Mr. Lansing remarked, would invite just rebuke from the neutral 


to whom it was addressed. 
Compare to the same effect the views of the Editor-in-Chief of this JourNat, 
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advocates of an embargo in the present war argue, it was not an un- 
neutral act to change the rule during the course of the struggle in 
Mexico, it would not be unneutral to alter it during the present European 
conflict. It is submitted, however, that this precedent—the only one 
of the kind, it may be remarked, in our history—is not a happy one for 
the advocates of an embargo during the present war. It may be doubted 
in the first place whether the statement of the President in his address 
to Congress on August 27, 1913, that the prohibition of the exportation 
of arms represented the ‘‘best practice of nations in the matter of neu- 
trality”’ was true. Certainly it was not in accord with the unbroken 
practice of Great Britain, France, Germany, and the United States. 
But waiving discussion of this point, it is important to note that the 
effect of the change of policy through the lifting of the embargo in the 
case of Mexico was different from that which would result from the 
laying of an embargo in the present war. To change the rule by re- 
moving a prohibition is not the same thing as changing the rule by es- 
tablishing a prohibition. The effect of the removal of the prohibition 
in the case of Mexico was to grant equality of opportunity to both par- 
ties; the effect of establishing a prohibition in the present war would 
be to introduce inequality of treatment by depriving one belligerent of 
the fruits of a victory already won. The two measures therefore do 


not stand on the same footing: one allows freedom of trade and is there- 
fore the normal policy; the other prohibits it and is therefore exceptional. 
Finally, the action of President Wilson is not a precedent for like 
action in the present war, because the situations in the two cases are 
not analogous. The Mexican struggle was not a war in the technical 
sense; neither party was ever recognized as a belligerent, and the rules 
of international law governing the obligations and duties of neutrals 
toward belligerents did not apply. Whatever may have been said by 
the President regarding the duty of the United States to maintain an 
attitude of neutrality as between Huerta and Carranza, it is well known 
that the imposition of the embargo in the first instance and the subse- 
quent lifting of it were based upon other considerations than the obliga- 
tions of international law in respect to the relations of belligerents 
and neutrals. 
JAMES W. GARNER. 


THE RELATIONS BETWEEN CHINA, RUSSIA AND 
MONGOLIA 


The Russo-Mongolian Agreement of November 3, 1912, with its 
protocol; the Russo-Chinese Declaration of November 5, 1913, with the 
notes exchanged on that date; the Russo-Mongolian Railway Agreement 
of September 30, 1914, and the Tripartite Agreement between China, 
Russia, and Mongolia signed on June 7, 1915, together with the declara- 
tion of China and Russia, accompanying this last-mentioned document, 
are all printed in the Supplement to this number of the JouRNAL and are 
deserving of more than a passing notice, for they undertake to define 
the relations of three great nations and recall historic events of con- 
siderable importance. 

The Mongols are the same people that once swept in triumph over 
Asia and southeastern Europe. Their tribal rulers today, in three 
Khanates at least, claim to be lineal descendants of the great Genghis 
Khan. Urga, the capital of Outer Mongolia and the holy city of the 
Mongols, is built beside the sacred mountain where, tradition says, 
Genghis the conqueror was born. 

The Hutukhtu of Urga, elected Emperor of Outer Mongolia, when its 
independence was declared in 1911, was previous to that time but the 
religious head of the nation. He is third in rank in the Lamaist hier- 
archy, his superiors being the Dalai Lama, the Civil Ruler of Tibet at 
Lhassa, and the Panshen Erdeni Lama, the Ecclesiastical Ruler of Tibet 
at Tashihlumpo. There are 160 hutukhtus in Tibet, Mongolia and 
China, each believed to be the reincarnation of his predecessor and, 
therefore, popularly but incorrectly styled “Living Buddhas.” The 
Hutukhtu of Urga holds jurisdiction over some 25,000 lamas and is 
reputed to have 150,000 slaves caring for his estates and tending his 
vast herds and flocks of horses, cattle and sheep. 

Mongolia, as a geographical term, denotes all that great stretch of 
territory lying between the organized provinces of China on the south 
and Siberia on the north. It covers an area of nearly 1,400,000 square 
miles, but has a population of no more than 2,000,000. Outer Mongolia, 
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with which the documents mentioned above are concerned, has a popu- 
lation of about 500,000 Mongols, 200,000 Chinese and some 5,000 
2ussians. The central portion of Mongolia is a lofty plateau about 4000 
feet above sea-level and largely desert. Southern or Inner Mongolia 
has a fertile soil and Outer Mongolia to the north of the plateau shows 
great stretches of green pasture lands. 

The Mongols are mostly nomads. There are very few towns in the 
country and the agricultural districts are settled for the most part by 
Chinese colonists, who are encroaching upon the pastures of the Mon- 
gols, to the great annoyance of the latter, at an average rate estimated 
as a mile a year along a frontier of 1500 miles. 

Mongolia is divided into two great divisions, Inner Mongolia, the 
region lying nearest to China and comprising territories inhabited by 
the tribes which first acknowledged the over-lordship of the Manchus, 
and Outer Mongolia embracing the remainder of the country. The 
Inner Mongols still retain the organization into six leagues adopted by 
the successors of Genghis Khan when all Asia lay beneath their sway. 

Outer Mongolia, whose Government is directly concerned in the 
tripartite agreement mentioned above, has been tributary to China 
since 1691 A. D., and has testified its allegiance in the past by the 
presentation annually to the Manchu Court of eight white horses and 
one white camel. The Chinese have allowed the Mongols autonomous 
local government but have kept oversight of affairs by a resident placed 
at Urga and military governors at Kobdo and Uliassutai. 

The introduction of Buddhism in its lamaist form has reduced the 
once warlike race to a nation of monks. It is estimated that five-eighths 
of the male population are lamas and celibate. 

The principal divisions of Outer Mongolia are the three Khanates of 
Tushetu, Tsetsen and Dzassaktu, the territories Sain-noin, Urianghai 
and Kobdo, and the regions inhabited by the Eleuths and Alashan Mon- 
gols in the southwest and by the Barga in the northeast. There appears, 
however, to be some doubt as to the inclusion in “ Autonomous Outer 
Mongolia” of the Eleuths and Alashan Mongols. The northwestern 
boundary has been a subject of dispute between Russia and China for 
some years past. This is to be more exactly determined, as provided 
by the agreement of November &, 1913, and the notes exchanged that 
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day by the two governments. Inasmuch as Article XI of the tripartite 
agreement, which mentions the districts included in ‘‘ Autonomous Outer 
Mongolia,” omits all reference to Urianghai, it seems not improbable 
that that district may become incorporated in Asiatic Russia. 

The eleventh article of the tripartite agreement moreover specifically 
excludes from ‘Autonomous Outer Mongolia” the region lying east of 
the Great Hingan Mountains known as Kulunpei-erh (Houlon-Bouire). 
This is a portion of the territory belonging to the Barga Mongols men- 
tioned above. By an agreement between China and Russia signed 
November 6, 1915, this region was placed under the direct control of 
the Peking Government which appoints a Military Lieutenant Governor 
to administer its affairs. 

The troubles which led to the negotiation of the several agreements 
mentioned in the first paragraph of this paper are directly traceable to 
two sources, first the desire of Russia to renew the treaty of 1881 with 
China under which Russians in Mongolia enjoyed valuable privileges, 
while China on her part desired to terminate the treaty and curtail these 
privileges; secondly, the attempts of the Chinese Government to inter- 
fere with the autonomy of the Mongol chiefs and to introduce reforms 
which would lead to social and industrial progress and the strengthening 
of the frontier. 

The treaty of 1881 between China and Russia provided for the restitu- 
tion to China of the district of Kuldja in Turkestan which Russia had 
occupied ten years before during the Mohammedan rebellion in those 
regions which had furnished Yakub Beg the opportunity to establish 
for a brief period an independent state. Russia had occupied Kuldja 
to preserve peace upon her borders and had announced that the territory 
would be returned to China as soon as the Chinese recovered control of 
the rebellious dependency of Ili. General Tso, after one of the most 
remarkable military exploits in the history of central Asia, reconquered 
the disaffected region in 1878 and in 1881 China agreed in the treaty 
above-mentioned to pay Russia nine million roubles for the restitution 
of the greater part of Kuldja. The treaty, however, gave Russia in 
addition the right to place consuls in certain cities of Turkestan and 
Mongolia and later, after agreement with China, if conditions of com- 
merce should make it desirable, to station consuls in certain other towns. 
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The Russians were also granted the right to trade in Mongolia, and in 
Turkestan, as far as the Great Wall, free of all duties, but this right was 
to be abrogated as soon as commercial conditions should make it neces- 
sary to establish a customs tariff. Furthermore the Russian merchants 
were permitted to buy ground and build for themselves houses and shops 
and warehouses in cities where Russian consulates should be established. 


In addition to these privileges, a zone was established along the frontier 
between China and Russia, fifty versts wide on each side of the boundary, 
that is to say, a zone 100 versts or 667/; miles in width, within which 
all imports and exports to or from either country were to be entirely 
free of duty. Moreover, the imports beyond this zone into China by 
certain land routes were to be charged only two-thirds of the customs 
duties provided in the regular tariffs for sea-borne commerce, and the 
exports to Russia from China by these routes were to pay only the 
regular export duty. If the half-duty for coast trade levied on goods 
from other parts of China had been paid when such goods were shipped 
to Tientsin, the starting point for the Russian over-land trade, such 
half-duty was to be refunded. 

These privileges, as will be recognized by all, were of considerable 
value to Russia. The treaty was made subject to revision or renewal 
at the end of ten-year periods, six-months notice being required if 
renewal were not to be granted. The treaty had been renewed in 1891 
and 1901, and was due for renewal or revision on August 20, 1911. 
China was reported to be considering the advisability of giving the 
six-months notice required to prevent renewal of the treaty. 

Russia in 1910 repeatedly called the attention of the Chinese Foreign 
Office to alleged infractions of the treaty by Chinese subordinate officers 
in the frontier districts, and the Chinese Government in its replies 
showed that the terms of the treaty were not interpreted in the same 
way by the two governments. China held that the right to appoint 
additional consuls to reside in Mongolia was to be exercised only when 
the conditions of commerce were such as to necessitate the establish- 
ment of customs by China for the collection of duty. In other words, 
the taxation of trade by Chinese officials, of which Russia complained 
as being an infraction of the treaty, was justifiable on the same grounds 
as the appointment by Russia of additional consuls. 
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The Chinese, moreover, held that the Russian right to trade in Mon- 
golia and Turkestan meant no more than the right to sell foreign imports 
in these regions and to buy native goods for export, that it was not 
intended that Russians should sell Chinese goods in Chinese territories. 
This was in reply to a complaint of Russia that China had established 
a tea monopoly and had forbidden Russian merchants who had bought 
tea in China to sell such tea en route to the frontier. Russia rejoined 
that the establishment of any monopoly was a violation of other treaties 
with various foreign Powers and insisted upon a literal interpretation of 
Article XI of the treaty of 1881 which provides that Russians may 
‘‘make purchases and sales.” 

No satisfactory adjustment of these difficulties having been made, 
the Russian Government on February 3rd presented to China a series of 
demands covering the points in dispute, in which after some delay, 
China was fain to acquiesce. August came and went, however, without 
any definite declaration that the treaty of 1881 had been renewed. 

In the meantime affairs in Outer Mongolia began to wear a troubled 
appearance. In July, 1911, a number of Mongol princes and lamas held 
a meeting in Urga to consider the situation. Chinese colonists were 
crowding into Mongolia. It was complained that not only was their 
settlement in Mongolia in violation of the original agreement made with 
the Manchu Government when acknowledgment of suzerainty was 
made, but that it was depriving the Mongols of needed pasture lands. 
Moreover, the Chinese are shrewd traders and it was said that they 
were loaning money to Mongols at exorbitant rates of interest upon the 
security of their lands, that the Mongols were unable to repay, and that 
the Chinese thus obtained possession of much Mongol property. Com- 
plaint was made, too, of the attempts of San To, the Chinese Amban 
at Urga, to introduce administrative changes, interfering with Mongol 
autonomy, and of the military measures being taken by China. 

The conference decided to send a deputation to St. Petersburg to ask 
for Russian protection or assistance. Russia agreed, it is said, to use 
her good offices with China. At any rate, in August the Russian Minis- 
ter at Peking represented to the Chinese Foreign Office that the meas- 
ures being taken by China were likely to affect the peace of the border. 
China replied, appreciating Russia’s neighborliness and saying that 
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the reforms being introduced were for the benefit of the Mongols, but 
that instructions had been sent to the Resident at Urga to proceed 
with caution and to consult the feelings of the people. In the following 
month the revolution broke out in the province of Szechuen and matters 
in Mongolia were put aside by the Peking Government. 

To the Mongols, however, the revolution came as a golden oppor- 
tunity. In the Tenth Moon (November-December) of that year a 
second conference of Mongol princes was held, and Outer Mongolia 
formally declared its independence of China. The Hutukhtu of Urg: 
was chosen Emperor and crowned with great ceremony on Decem- 
ber 28th. 

On the 12th of February following the Manchu Emperor abdicated 
and Yuan Shih-kai was commissioned to establish a republic. A month 
later he was inaugurated Provisional President of the Republic of China. 
Conversations between Russia and China were resumed, and on April 
26th the Russian Minister for Foreign Affairs explained to the Duma 
Russia’s desire and purpose in these negotiations, which was declared 
to be not the annexation of any portion of Mongolia, but simply in the 
interest of peace and good ordér to mediate between China and Mongolia 
and thus protect the autonomy of Mongolia and the commercial interests 
of Russia. 

Discussion between Russia and China of a revision of the treaty of 
1881 still went on without definite result. China was disposed to abolish 
the free trade zone along the frontier. Finally on September 17, 1912, 
tussia announced that China having failed to give the notice required 
for a termination of the treaty, Russia was compelled to regard it as 
still in force, but that in order to meet China’s wishes as expressed in 
August 1911, the zone of free trade on the Russian side of the frontier 
would be abolished from January 1, 1913. China, however, did not 
respond at once. It was not until May 6, 1914, that a notice was issued 
by the Maritime Customs authorities that the free trade zone on the 
Chinese side of the frontier would be abolished from June Ist of that 
year. 

Mongolia’s declaration of independence had found no recognition 
abroad, but in Tibet, like Mongolia, a dependency of China and strug- 
ging to free itself from that bond, the coveted recognition was found. 


804 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Dordjieff, a Buriat and a lama, but a subject of Russia, visited Urga in 
July, 1912, as the accredited representative of the Dalai Lama at Lhassa 
and represented to the Hutukhtu that as Tibet and Mongolia were both 
Buddhist countries it would be advisable to enter into a convention for 
mutual support against the aggressions of China. This was done, and 
on December 24, 1912, a treaty between the two Powers was signed in 
which each recognized the other as an independent state and agreed to 
take measures for the protection of the Buddhist faith and for mutual 
defence against all dangers internal or external. 

In the meantime the situation at Urga began to occupy more and 
more the attention of Russia and China. On November 3, 1912, the 
agreement between Russia and Mongolia was signed in which Russia 
pledges her assistance to maintain Mongolia’s autonomy and her right 
to have her own army and to admit neither the presence of Chinese 
troops on her soil nor the colonization of her lands by Chinese. In 
return for this Mongolia grants to Russian subjects the possession of 
certain rights and privileges, enumerated in the protocol attached to 
the treaty, among which are the right of free trade, of leasing and owning 
real property, of engaging in mining, fishing and lumbering, establishing 
postal facilities, and navigating streams that flow into Russian territory. 
It is further provided that should any treaty be made subsequently 
with China, these rights shall not be infringed. 

President Yuan during 1912 made strenuous efforts to induce the 
Hutukhtu to rescind his declaration of independence. Many telegrams 
were sent to Urga, but brought no response until November 21, 1912, 
that is, some days after the above-mentioned agreement had been signed. 
On November 21st the Premier of Mongolia sent a telegram to President 
Yuan, saying that because of the ill-treatment which Mongolia had 
received at the hands of the Manchu rulers of China, they had declared 
their independence and, on December 28, 1911, had crowned the Hu- 
tukhtu as their ruler; that subsequently they had learned of the ab- 
dication of the Manchus and the establishment of self-government of 
the Chinese people and were greatly rejoiced. They felt, however, that 
as the customs of Chinese and Mongols were so diverse and the Mongols 
were so ignorant, it was better they should not try to live together in 
the same house. 
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A few days later, November 25th, a similar telegram from the Hu- 
tukhtu himself was received by the President. President Yuan had 
reminded the Mongolian ruler that his country was weak and that the 
course she was taking would be likely to end for her in a fate similar to 
that of Korea and Formosa. He replied that he realized the weakness 
of Mongolia, but that China was a long way off and her whip, however 
long, could scarcely reach to Outer Mongolia to drive off Mongolia’s 
enemies. He begs the President not to take a severe course lest he drive 
the Mongols to desperate measures. 

The President replied in a conciliatory telegram, calling attention to 
the fact that many of the Chinese provinces had in 1911 declared their 
independence, but that all had reunited and were working together, 
and that it was the aim of the Republic to unite the five races, destroy 
all racial prejudice and seek to promote the welfare of each and all. 
He informed the Hutukhtu that he was sending a special envoy to Urga 
to discuss matters with him. 

The Hutukhtu replied promptly on November 26th that it would be 
better not to send an envoy, but to use the mediation of their common 
neighbor—Russia. Having failed in his efforts to deal directly with 
the Government of Outer Mongolia, President Yuan on March 8, 1913, 
turned once more to Russia. 

The writer was in Peking in 1911, 1912, and 1913, and had opportu- 
nity therefore to note the keen interest in this question taken by the 
Chinese people. Their feeling against Mongolia and Russia grew very 
bitter during 1913. The Chinese newspapers were particularly active 
in trying to arouse a warlike sentiment. The situation indeed in Inner 
Mongolia near the Chinese border became quite serious. Additional 
troops were sent there by the Chinese Government and a number of 
encounters with bands of armed Mongols occurred but without any 
noticeable advantage to either side. 

This feeling of hostility towards Russia was no doubt due in great 
measure to a misunderstanding of terms. The word “autonomy” was 
taken to mean “independence.” When, therefore, on November 5, 
1913, a little more than a year after the signing of the Russo-Mongolian 
Convention, an agreement between China and Russia was signed, in 
the first article of which Russia acknowledges the suzerainty of China 
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over Outer Mongolia, this feeling was very much allayed. Russia had 
never denied China’s suzerainty over Mongolia, but this express ac- 
knowledgment of it at once silenced the false report that Russia had 
asked China to recognize the independence of Outer Mongolia. 

China on her part acknowledged the autonomy of Outer Mongolia. 
This, too, was no more than a recognition of the status quo ante, but it 
served to reassure the Mongols, since it guaranteed that there would 
be no interference by China with the internal administration of the 
country and pledged China not to send troops into Outer Mongolia 
and not to colonize there. The Mongols, however, were somewhat 
disappointed by this agreement, since they, too, had been under the 
impression that their “autonomy” meant independence.” 

Russia could not but be gratified, since the convention expressly 
agrees to the principles set forth in the Russo-Mongolian Agreement of 
1912 and assents to all the stipulations regarding Russian commercial 
privileges contained in the protocol to that agreement. 

The notes accompanying this agreement bind both Russia and China 
to hold a conference, in which Outer Mongolia shall participate, for the 
settlement of questions of a political and territorial nature. 

Before that conference was held, Russia entered into another agree- 
ment with Mongolia, dated September 30, 1914, which practically gave 
to the former control of the railway policy of the latter. This was a 
matter of considerable importance to Russia, since it still further safe- 
guarded her frontier. By this agreement Russia obtained the right to 
advise Outer Mongolia in deciding what railway lines to build and the 
method of procedure, which was required to be beneficial to both parties. 
Since the gauge of the Russian railways is different from that adopted 
in China, this practically assures the building of lines that can connect 
with Russian rather than Chinese railways. Russia recognizes Mon- 
golia’s right to build the railways within its own boundaries if the 
funds can be raised there, but Mongolia is pledged to consult 
Russia before making concessions for railway construction to other 
nationals. 

tussia having thus come into agreement separately with China and 
with Mongolia, representatives of the three Powers met in conference 


and entered into the tripartite agreement of June 7, 1915, which is the 
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keystone to the whole arrangement. In it Outer Mongolia is made to 
recognize the Sino-Russian Convention of 1913, which establishes China’s 
suzerainty over Outer Mongolia, and expressly agrees not to negotiate 
treaties with foreign Powers respecting political and territorial matters, 
although treaties respecting commercial and industrial matters are 
permissible. Both China and Russia agree to abstain from all inter- 
ference with the internal administration of Outer Mongolia. Chinese 
imports into Outer Mongolia are to be free of all duties, and goods of 
foreign origin are to be imported into China from Outer Mongolia on 
payment of the reduced tariff provided in the treaty of 1881. Thus 
Russia’s right to free trade in Outer Mongolia is confirmed, the customs 
stations being removed from the Siberian frontier to that between China 
and Outer Mongolia. 

Chinese jurisdiction over Chinese residents of Outer Mongolia is 
retained, but Chinese-Mongol mixed cases are to be adjudicated by 
Chinese and Mongol authorities acting conjointly. In Russo-Chinese 
mixed cases the Russian authorities take part in deciding and in drafting 
the judgment, even in actions heard in the Chinese court and in which a 
Chinese is defendant. The Chinese authorities also have the right to 
be present in Russian courts when Chinese are plaintiffs and Russians 
are defendants, but do not appear to be allowed to participate in the 
judgment. 

The Ruler of “Autonomous Outer Mongolia” is confirmed in his 
title by Article IV, which provides that the President of China shall 
confer such title upon the Hutukhtu. 

All the provisions of the several agreements between Russia and 
Mongolia and between Russia and China are ratified by Article XXI 
of the tripartite convention, and thus become incorporated in the 
tripartite convention. 

One of the most significant articles is the third, the second paragraph 
of which binds China, in accordance with Article II of the notes ex- 
changed between China and Russia on November 5, 1913, to consult 
Russia and Outer Mongolia in regard to all questions of a political or 
territorial nature. Thus, while China nominally is acknowledged as 
suzerain, practically Outer Mongolia is under the joint protection of 


Russia and China. 


808 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


These agreements, then, have considerably increased the political 
and commercial rights of Russia in Mongolia, and they thus tend to 
restore, if not to enhance, Russian prestige in the Far East which had 
been somewhat lessened by the result of the Russo-Japanese War. 

E. T. 


THE CASE OF THE APPAM 


On July 29, 1916, the United States District Court for the Eastern Dis- 
trict of Virginia entered a decree to restore to the British claimants the 
steamer Appam, formerly an English merchant vessel, captured by the 
German cruiser Moewe upon the high seas and sent into Newport News 
to be laid up pending the war between Great Britain and Germany. In 
a very elaborate opinion, the court held that the Appam had no right 
under international law or the treaty with Prussia of May 1, 1828, to 
use an American port as an asylum; that it did not have a right under 
the circumstances to enter an American port at all; that by so doing it 
violated the neutrality of the United States, and was therefore, with the 
proceeds of the cargo, to be restored, according to the American practice, 
to the British owners at the date of capture. The case is a very interest- 
ing one from the standpoint of international law, and by reason of its 
importance, it is to be appealed to the Supreme Court of the United 
States in order that, as far as the United States is concerned, a definite 
decision may be reached upon the points of law involved. The facts of 
the case and the reasoning of the District Court will, however, be set 
forth at this time and in this place. 

Judge Waddill tells us that the facts were not disputed, and from 
his statement of them it appears that on January 15, 1916, the British 
steamship A ppam was captured by the German cruiser Moewe in latitude 
33.19 N. longitude 14.24 W. It also appears that “at the time of cap- 
ture, the Appam was approximately distant 1,590 miles from Emden, 
the nearest German port, and from the nearest available port, namely, 
Punchello, in the Madeiras, 130 miles; from Liverpool, 1,450 miles, 
and from Hampton Roads, 3,051 miles.” 

One Berg, a lieutenant in the German Navy, was placed on board 
the Appam as prize master, with instructions from his superior officer 
of the capturing vessel, the Moewe, to ‘‘take her to the nearest American 
port and there to lay her up.” This he did. The Appam under his charge 
arrived at Newport News, Virginia, on February 1, 1916, and Lieutenant 


Berg duly notified the collector of the port of his arrival. 
809 
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The German Government claimed that the Appam was a prize; that 
under Article 19 of the treaty of 1799 between Prussia and the United 
States, carried over into the treaty of 1828 by Article 12 thereof, the 
vessel might remain as long as it pleased in American waters, and the 
German Government finally requested that the vessel be treated as a 
German public ship and interned during the duration of the war between 
Great Britain and Germany. 

The British Government, on the contrary, maintained that if the 
Appam were to be treated as a prize, it did not have the right under the 
treaty between Prussia and the United States, nor under international 
law, to make of the United States an asylum, and that she should be 
restored to her owners and the prize crew interned. 

Before the Department of State had determined the status of the 
Appam, and its right to enter and remain in American ports either 
under the Prussian treaty or the general principles of international law, 
the British and African Steam Navigation Company, Ltd., the English 
owners of the Appam at the time of its capture, libelled it in the United 
States District Court for the Eastern District of Virginia in order to 
recover possession of the vessel and its cargo. The court assumed 
jurisdiction of the libel. The case was carefully argued by counsel 


for the British owners and the German Government, and on July 29, 


1916, the court decided that 


The manner of bringing the A ppam into the waters of the United States, 
as well as her presence in those waters, constitutes a violation of the 
neutrality of the United States; that she came in without bidding or 
permission; that she is here in violation of law; that she is unable to 
leave for lack of a crew, which she cannot provide or augment without 
further violation of neutrality; that in her present condition, she is 
without lawful right to be and remain in these waters; that she, as be- 
tween her captors and owners, to all practical intents and purposes, 
must be treated as abandoned, and stranded upon our shores; and that 
her owners are entitled to restitution of their property, which this court 
should award, irrespective of the prize court proceedings of the court 
of the Imperial Government of the German Empire: and it will be so 
ordered. 


Let us consider the first question as to the right of the Appam, either 
under the treaty with Prussia or general international law, to enter an 
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American port and to use it as an asylum during the continuance of 
the war. 

Great stress was laid by the German Government upon the fact that 
the captor of the Appam had the right to send it into American juris- 
diction under the treaty with Prussia. In the note of the German Am- 
bassador to the Secretary of State, dated February 2, 1916, it is said that: 
“the commanding officer intends, in accordance with Article XIX of 
the Prussian-American treaty of September 10, 1785, to stay in an 
American port until further notice.” In the same note he states that 
“the Appam has not been converted into a hostile cruiser, is not armed, 
and has made no prize under Mr. Berg’s command.” The claim is thus 
two-fold: first, that the Appam had not been converted into a hostile 
cruiser, and was a prize, and secondly that it was, therefore, to be treated 
as a prize, possessing the right of asylum under the treaty between the 
two countries. 

On the 8th of February, the German Embassy delivered to the De- 
partment of State the following telegram from the German Govern- 


ment concerning the Appam case: 


Appam is not an auxiliary cruiser but a prize. Therefore she must 
be dealt with according to Article 19 of Prusso-American treaty of 
1799. Article 21 of Hague Convention concerning neutrality at sea is 
not applicable, as this convention was not ratified by England and is 
therefore not binding in present war according to Article 28. The above- 
mentioned Article 19 authorizes a prize ship to remain in American ports 
as long as she pleases. Neither the ship nor the prize crew can there- 
fore be interned nor can there be question of turning the prize over to 
English.! 


This telegram is quoted as a short and clear statement of the German 
contention. 

The views of the British Government were, as might be expected, 
radically opposed to those of Germany. In a memorandum to the 
State Department, dated February 4, 1916, the British Government 
denied that the Appam had a right of asylum under the Prusso-American 
treaty, under the Hague Convention concerning the rights and duties 


‘ Official text of diplomatic correspondence printed in Special Supplement to this 
JOURNAL for October, 1916. 
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of neutral Powers in naval war (No. 13), under British treatment of 
prizes during the Civil War which met with the approval of the United 
States, or under the practice of the United States; and the British 
Government formally requested the United States to restore the Appam 
to its owners and to intern the crew if the Appam was to be considered 
as a prize. 

In view of the conflicting contentions of Germany and Great Britain, 
and of the importance of the case to the United States, the Department 
of State formulated its own views on the principles involved, and they 
were stated clearly and forcibly by Secretary of State Lansing in his 
note to the German Ambassador, dated March 2, 1916, and in a second 
note dated April 7. Mr. Lansing held that the Prussian treaty did not 
give a right to the captured vessel to enter a port of the United States, 
but to the capturing vessel to be accompanied by its prize, and that as 
the capturing vessel, the Moewe, did not accompany the prize, the case 
of the Appam was not covered by the treaty. The Secretary of State 
called attention to the fact that the treaty contemplated a limited so- 
journ, evidenced by the fact that the capturing vessel was to be allowed 
to take out the prize ‘‘to the places expressed in their commissions;”’ 
that in the present case, Lieutenant Berg was not directed to take the 
vessel to a port of his country, but to the nearest American port, there 
to lay her up; that this was a claim, not to use an American port as a 
port of call, but as an asylum during the course of war. The Secretary 
of State therefore rejected the contention that the Appam fell within 
the terms of the treaty, and stated that it could only enjoy “‘those privi- 
leges usually granted by maritime nations, including Germany, to prizes 
of war, namely, to enter neutral ports only in case of stress of weather, 
want of fuel and provisions, or necessity of repairs, but to leave as soon 
as the cause of their entry has been removed.” In regard to a conten- 
tion of the German Government that a prize might be sequestered in 
a neutral port, pending prize proceedings in a port of the captor, Secre- 


tary Lansing said: 


Your Excellency’s Government further contends that Article 19, 
besides being applicable to modern conditions, is not contrary to the 
general rules of international law, and therefore not subject to a re- 
stricting interpretation, and in support of this cites as declaratory of 


THE CASE OF THE APPAM 813 


the general rules of international law Article 23 of Hague Convention 
XIII. As indicated by the Imperial Government, the United States 
did not in the case of this convention, and never has, assented to the 
sequestration of prizes in its ports. The ground of this position of the 
United States is that it does not, in the opinion of this Government, 
comport with the obligations of a neutral Power to allow its ports to be 
used either as a place of indefinite refuge for belligerent prizes or as a 
place for their sequestration during the proceedings of prize courts. 
The contention of the Government of the United States in its note of 
March 2 in this case is consistent with this long-established and well- 
known policy of the American Government, in the light of which the 
treaty of 1799 was negotiated and has been enforced and applied. Pro- 
vided the vessel enters an American port accompanied by a German 
naval vessel, Article 19 contemplates in the view of this government 
merely temporary sojourn of the prize in an American port and not its 
sequestration there pending the decision of a prize court.” 


In view of the conflicting claims of Germany and Great Britain, 
and of the importance to the United States of the questions involved 
in the Appam case, it is advisable to consider somewhat in detail the 
points raised in the diplomatic correspondence of the three governments 
and to state the holding of the court upon them. 

In the first place, it will be noted that the three governments regard 
the treaty between Prussia and the United States as in some way af- 
fecting the status and the rights of the Appam in American waters. 
The treaty in question was the treaty of May 1, 1828, between Prussia 
and the United States, Article 12 of which revives certain articles of 
the treaty of July 11, 1799, between the two countries, which was then 
no longer in effect. Article 19 of the treaty of 1799 was, with the ex- 
ception of the last sentence, relating to treaties with Great Britain, 
one of the articles revived by Article 12 of the treaty of 1828, and (with 
the insertion of the original French in certain places, and the omission 
of the excepted sentence) reads as follows: 


The vessels of war, public and private, of both parties, shall carry 
(conduire) freely, wheresoever they please, the vessels and effects taken 
(pris) from their enemies, without being obliged to pay any duties, 
charges, or fees to officers of admiralty, of the customs, or any others; 
nor shall such prizes (prises) be arrested, searched, or put under legal 
process, when they come to and enter the ports of the other party, but 


2 Special Supplement, to this JourNnat for October, 1916. 
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may freely be carried (conduites) out again at any time by their captors 
(le vaisseau preneur) to the places expressed in their commissions, which 
the commanding officer of such vessel (le dit vaisseau) shall be obliged 
to shew.’ 

The Department of State held, and its contention was supported by 
the court, that a proper construction of this article would not allow 
prizes as such to enter American ports, but would permit vessels of war, 
public and private, which had captured a vessel of the enemy, to bring 
it into an American port; that the prize only had the right to enter the 
jurisdiction of the contracting countries when it was conducted by the 
capturing vessel; and that the privilege was a privilege to the vessels of 
war, public and private, of both parties, to enter American ports ac- 
companied by their prizes if any they had; that the enjoyment of the 
hospitality of the port by the prize depended upon the presence of the 
capturing vessel; that the permission to leave an American port was 
a permission to the capturing vessel, not to the prize; and that the 
clearance should be ‘‘to the places expressed in their commissions, which 
the commanding officer of such vessel shall be obliged to show.” 

Now, the reason for the grant of the right to the capturing vessel, 
and not to the prize, is clear, for neutrals did not wish to have their 
ports made an asylum for prizes which might run in and out at their 
pleasure. They were willing to admit the prize if accompanied by the 
captor, because the captor was in a position to supervise the actions 
of the prize and to prevent it from abusing the hospitality of the port. 
The presence of the captor was therefore an advantage and was deemed 
essential to the enjoyment of the right. But there is not a word in 
the treaty which expressly or impliedly grants the right to deposit, 
as the Secretary of State aptly said, ‘‘the spoils of war in an American 
port.” The treaty plainly contemplated, as the Secretary of State also 
said, “temporary asylum for vessels of war accompanying prizes while 
en route to the places named in the commander’s commission,” in- 
dicating that the vessel with its prize might stop on its way to a port 
of the captor, but not that it should stop altogether in American juris- 
diction. 

A survey of the actions of ‘‘Citizen’’ Genét during the early years of 


3 Malloy’s Treaties, Vol. 2, p. 1492. 
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the French Revolution, when he happened to be the minister of France 
to the United States, should be proof in itself that the young republic 
was unwilling to have its ports encumbered with prizes and that it would 
not knowingly conclude a treaty, after its experience with France, which 
would allow a foreign country to dump at its pleasure the spoils of war 

American ports. 

per 19 of the Prussian treaty was similar to, if not identical with, 
provisions dealing with the same subject in treaties which the United 
States had concluded with other Powers, and they were based upon 
the treaty of commerce and alliance of February 6, 1778, between 
France and the United States. In a letter dated August 28, 1801, from 
President Jefferson to Albert Gallatin, then Secretary of the Treasury, 
Mr. Jefferson, who as Secretary of State had been called upon to inter- 
pret this very provision, said: 
The doctrine as to the admission of prizes, maintained by the Govern- 
ment from the commencement of the war between England, France, 
etc., to this day has been this: The treaties give a right to armed vessels, 
with their prizes, to go where they please (consequently into our ports), 
and that these prizes shall not be detained, seized, nor adjudicated, but 


that the armed vessel may depart as speedily as may be, with her prize, 
to the place of her commission. * * 


Judge Waddill decided in favor of the contention of the United States, 


saying: 


A careful review of the provisions of the Prussian treaty, when read 
in the light of the rulings and interpretation placed upon other contem- 
poraneous treaties, especially Article XVII of the treaty of Amity and 
Commerce with France in 1778, convinces the court that the Secretary 
of State’s ruling is correct, and that under the same, prizes can not be 
brought into the waters of the United States for the purpose of laying 
up by a prize master, but can only be brought in by the capturing vessel 
herself, or a war vessel acting as convoy to such prize, and then not for 
an indefinite period, but for the temporary causes recognized by inter- 
national law. 


In the German and British notes, various articles of the Convention 
Concerning the Rights and Duties of Neutral Powers in Naval Warfare, 
adopted by the Second Hague Conference, were referred to, sometimes 


* Moore, International Law Digest, Vol. VII, p. 935. 
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as not in force and at other times as declaratory of international law. 
It seems therefore advisable to consider this convention. 

In the first place, it was stated by Germany that Great Britain was 
not a party to the convention, and that therefore according to the 
express wording of Article 28 thereof, the convention was not in effect, 
as all of the belligerents were not parties to it. Great Britain did not 
claim to be a contracting party, but stated that Article 21, concerning 
the admission of a prize, was declaratory of international law; and 
Germany, while rejecting the article unfavorable to its views, insisted 
that Article 23, permitting the sequestration of a prize in a neutral port 
pending a decision of a prize court, was declaratory of international 
law and therefore binding upon the United States. Secretary Lansing 
did not discuss the nature and effect of the convention except to mention 
that Article 23 concerning sequestration had been specifically excluded 
by the United States in ratifying the convention. 

It is true, as stated by.Germany, that by Article 28 the provisions 
of the convention do not apply except between contracting Powers, 
and then only if all the belligerents are parties to the convention. It 
may be that the United States would not be obliged to apply the con- 
vention in case that all the belligerents were not contracting parties, if 
the articles in question introduced provisions hitherto unknown to in- 
ternational law. But if the provisions in question are declaratory of 
international law, then they bind the relations of neutrals and _ bel- 
ligerents, irrespective of the language of the convention. In any event, 
it is difficult to see how the failure of one of the belligerents to be a 
contracting party can affect the rights and duties of the United States 
as a neutral Power. It is admitted that a nation can, in the absence of 
an international agreement regulating these matters, admit or refuse to 
admit prizes, and may determine the conditions upon which they are 
admitted or allowed to stay in its ports. The United States therefore 
could determine these matters for itself. It adhered to the convention 
on December 3, 1909, and deposited the act of adherence at The Hague 
in accordance with the requirements of the convention. The convention 
therefore can be considered, as far as the United States is concerned, as 
a declaration of its attitude in the matter of prizes, although other 
Powers may not under Article 28 claim the benefits of the convention. 
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The convention is, by virtue of the advice and consent of the Senate, the 
ratification thereof by the President, and the deposit of the act of ad- 
herence at The Hague, a statute of the United States, whether it is or 
is not, according to Article 28 of the convention, an international treaty. 
However, it is not necessary to argue this point, as the provisions of 
the convention relating to prizes are either declaratory of international 
law, or are in accordance with the practice of the United States, with 
the exception of Article 23, which our Government excluded expressly 
in its acceptance of the convention. 

Articles 21, 22, and 23 of this convention, dealing with the admission 


of prizes, are as follows: 


Article 21. A prize may only be brought into a neutral port on ac- 
count of unseaworthiness, stress of weather, or want of fuel or provi- 
sions. 

It must leave as soon as the circumstances which. justified its entry 
are at an end. If it does not, the neutral Power must order it to leave 
at once; should it fail to obey, the neutral Power must employ the means 
at its disposal to release it with its officers and crew and to intern the 
prize crew. 

Article 22. A neutral Power must, similarly, release a prize brought 
into one of its ports under circumstances other than those referred to in 
Article 21. 

Article 23. A neutral Power may allow prizes to enter its ports and 
roadsteads, whether under convoy or not, when they are brought there 
to be sequestered pending the decision of a prize court. It may have 
the prize taken to another of its ports. 

If the prize is convoyed by a war-ship, the prize crew may go on 
board the convoying ship. 

If the prize is not under convoy, the prize crew are left at liberty.” 


It is the custom of international conferences to appoint a reporter to 
prepare what may be considered an official commentary upon the text 
adopted by the conference, stating the origin and nature, and the sense 
in which the articles of the convention are understood. Professor Louis 
Renault prepared the report upon this convention, and the commentary 
besides being official, has the added value of being the work of the most 


'Supplement to this JournNaL, Vol. 2 (1908), at pp. 210-211; The Hague 
Conventions and Declarations of 1899 and 1907, Carnegie Endowment, 1915, 
pp. 213-214. 
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distinguished of living international lawyers. Speaking of the admis- 
sion of prizes, Mr. Renault says in the report: 


There are different practices with regard to the admittance of prizes 
into neutral ports. In some countries they are excluded, and in others 
they may enter on certain conditions. In the committee some con- 
tended for a prohibition against entry of prizes, while others simply 
classed them with war-ships. The former view prevailed. The rule 
therefore is that in principle the prize can not be brought into a neutral 
port; this includes both the case of a prize that is escorted and that of 
prize manned by a crew placed on board by the captor. The exceptions 
include unseaworthiness, stress of weather, want of provisions or of fuel. 

As soon as the circumstances which justify its entry are at an end, 
the prize must leave. A notification is addressed to it if it does not leave 
of itself, and if it fails to obey, the neutral Power must take measures.” 


In his comment upon Article 22, Mr. Renault said: 
I 


The preceding article deals with the case of a prize which has entered 
regularly but which does not leave when it should do so. It is also 
necessary to provide for the case where a prize has been brought in 
irregularly, that is to say, outside of the exceptions provided.’ 


In his comment on Article 23, the same distinguished authority said: 
There is no question of imposing an obligation upon neutral states, 
as they are always free to admit or exclude prizes. The article has for 


its single purpose to enable a neutral to receive and guard a prize with- 
out compromising its neutrality.” 


In adhering to the convention, the United States accepted Articles 21 
and 22, but specifically excluded Article 23. In so doing it declared its 
attitude, and the deposit of the instrument of adherence at The Hague 
in accordance with the terms of the treaty was notice to the world of its 
attitude in the matter of prize. 

The question of conflict between the Prussian treaty of 1828 and 
Convention No. 13 of 1907, does not arise, because the Appam was 
not brought into an American port by the capturing vessel, and there- 
fore it derived no rights from the treaty of 1828 permitting the admis- 
sion of a prize if it be accompanied by the capturing vessel. Nor was 

* Reports of the Hague Conferences, Carnegie Endowmént, 1916, p. 863. 


7 [hid. 
Ibid., p. 864. 
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the Appam entitled to the permission granted by Article 21 of Con- 
vention No. 13, conditioned upon “unseaworthiness, stress of weather, 
or want of fuel or provisions,” for it is stated by Judge Waddill in his 
opinion that the evidence showed “that the Appam was in first class 
order, quite seaworthy, and with plenty of provisions both when cap- 
tured, and at the time of her arrival in Hampton Roads.” If, then, 
Article 21 be taken as expressing the attitude of the American Govern- 
ment, and if the Prussian treaty does not apply to the case of the Appam, 
that vessel not having entered a neutral port on account of unseaworthi- 
ness, stress of weather, or want of fuel or provisions, was, in the language 
of the law, a trespasser, and as such had no rights in American juris- 
diction. And if Article 22 is to be regarded as expressing the attitude 
of the United States, it was the duty of the United States to release the 
Appam as “‘a prize brought into one of its ports under circumstances 
other than those referred to in Article 21.” 

But Article 23 must be referred to, as the German Government claims 
this article as declaratory of international law. The answer to that is 
the exclusion of Article 23 from the act of adherence, which, in so far 
as this article is concerned, reads: “‘That the United States adheres to 
the said Convention, subject to the reservation and exclusion of its 
Article 23.”’° This action on the part of the United States was due 
to the recommendation of the American delegation to the Conference, 
which said, in its official report to the Secretary of State: 


Articles 21 and 22 seem to be unobjectional. Article 23 authorizes 
the neutral to permit prizes to enter its ports and to remain there pend- 
ing action on their cases by the proper prize courts. This is objection- 
able for the reason that it involves a neutral in participation in the 
war to the extent of giving asylum to a prize which the belligerent may 
not be able to conduct to a home port. This article represents the 
revival of an ancient abuse, and should not be approved. In this con- 
nection, it is proper to note that a proposition absolutely forbidding 
the destruction of a neutral prize, which was vigorously supported by 
England and the United States, failed of adoption. Had the proposi- 
tion been adopted, there would have been some reason for authorizing 
such an asylum to be afforded in the case of neutral prizes.” 


° Hague Conventions and Declarations, Carnegie Endowment, p. 219. 
Instructions to the American Delegates to the Hague Peace Conferences and 
their Official Reports, Carnegie Endowment, 1916, p. 127. 
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The action of the Senate in rejecting Article 23 was based upon the 
recommendation of the American delegation, and the express exclusion 
of the article was notice of the fact that neutral prizes could not enter 
and lie in an American port pending the action of a prize court in the 
country of the captor. Indeed, the exclusion was intended to prevent 
the very trouble foreseen in the report of the American delegation and 
provided against in the exclusion of the article, because “it involves a 
neutral in participation in the war to the extent of giving asylum to a 
prize which the belligerent may not be able to conduct to a home port.” 
The Appam was 130 miles from the Madeiras, but the neutrality of 
Portugal was questionable, and the prize might not be safe in its waters. 
Emden, the nearest German port, was 1,590 miles away, but the British 
command of the sea made it dangerous if not impossible for the Appam 
to attempt to reach a German port in the neighborhood of the British 
fleet. Hampton Roads was 3,051 miles from the place of capture. The 
journey to this port was thought to be free, as the event proved, from 
British cruisers, and the Appam therefore speeded across the Atlantic to 
an American port to escape the consequences of British command of 
the seas. The commander of the Appam was directed to take the ship 
“to the nearest American port and there to lay her up,” in the apt 
words of Secretary Lansing, ‘‘as the deposit of the spoils of war in an 
American port.’”’ Judge Waddill’s opinion on this point is as follows: 


The Hague Convention (XIII) was signed at The Hague on the 13th 
of October, 1907, and was ratified by the Senate of the United States 
in executive session on the 17th of April, 1908. That body, however, 
excepted and excluded Article 23 (36 Stat. L. part 2, p. 2438). The law, 
as shown in Dana’s note (1866) to Wheaton’s International Law, 8th 
American Edition, sec. 391, is as follows: 

“The modern practice of neutrals prohibits the use of their ports by 
the prize of a belligerent, except in cases of necessity; and they may re- 
main in the ports only for a meeting of the exigency. The necessity must 
be one arising from perils of the seas, or need of repairs, for seaworth- 
iness, or provisions and supplies.” 

The British Government, at the beginning of the civil war, in the 
United States, took this position, and so instructed the British admiralty. 
Subsequently, like position was taken by other prominent Powers, and 
the same view has been taken generally from time to time by different 
nations down to our war with Spain in 1898, and to the present time. 
It was said by Attorney General Wirt: 
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“Tt would be a breach of neutrality to permit a port to be made a 
cruising station for a belligerent, or a depot for his spoils and prisoners. 
It is not a breach of neutrality to permit a vessel captured as prize to be 
repaired in our ports, and put in a condition to be taken to the port of the 
captor for adjudication. (2 Op. Atty. Gen. 86.)”’ 

Mr. Seward, Secretary of State, replying to the Peruvian Legation 
as to the position of the United States respecting the war between Spain 
and Peru, said: 

“This Government will observe the neutrality which is enjoined by its 
own municipal law and by the law of nations. No armed vessel of either 
party will be allowed to bring their prizes into the ports of the United 
States. (Moore’s Digest, Sec. 1302, p. 738.)”’ 

In the Flad Oyen case (1 C. Rob. 135), Lord Stowell, considering the 
subject, said: 

“Tt gives one belligerent the unfair advantage of a new station of war 
which does not properly belong to him, and it gives to the other the un- 
fair advantage of an active enemy in a quarter where no enemy would 
naturally be found. The coasts of Norway could no longer be ap- 
proached by the British merchant with safety, and a suspension of com- 
merce would soon be followed by a suspension of amity. 

“Wisely, therefore, did the American Government defeat a similar 
attempt made on them, at an earlier period of the war; they knew that 
to permit such an exercise of the rights of war within their cities, would 
be to make their coasts a station of hostility.” 

Reference may also be had to Hall’s International Law, 5th edition, 
p. 618, and “Laws of War,” Risley, p. 176; Bluntschli on International 
Law, sec. 778, Int. Law, Note. 

The right of belligerents to use neutral waters, as an asylum for prizes, 
can no longer be successfully contended for. 


Admitting that the Appam did not have the right to use the United 
States as an asylum, either under the Prussian treaty or general inter- 
national law, the question arises as to the duty of the United States in 
the premises and as to the jurisdiction of the court in such a case, because 
the libel was filed by the original British owners on February 15, 1916, 
before the Department of State had completed its investigation of the 
case and before it had decided and communicated its decision to the 
German Government. According to the American theory, jurisdiction 
assumed by the court ousts the jurisdiction of the Department of State 
and the executive takes no action during the pendency of judicial deci- 
sions. 

There can be no doubt that the District Court of the United States 
sits as a court of prize without being specially constituted, as was laid 
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down by Chief Justice Jay in the case of the Betsy (3 Dallas, 6), decided 
in 1794. And there is no doubt that a prize court having jurisdiction 
can order restitution of property unlawfully in the possession of captors 
in the country in which the court is situated, and that the court may 
order restitution of property brought within its jurisdiction and in the 
possession of a captor of any nation if the neutrality of the United States 
has been violated in the capture. 

The case, however, in the present instance seems to be different, as 
there was no violation of American neutrality or American rights upon 
the high seas by the capture of the Appam. The violation of neutrality, 
if it took place at all, took place within the United States, either by the 
prize entering an American port unlawfully, or after having entered 
lawfully, by prolonging its stay contrary to international law. Citing 
and relying upon the case of the Betsy, the court had no difficulty in 
assuming jurisdiction in the case of the Appam, and the court relied 
upon the Santissima Trinidad (7 Wheaton, 283), decided in 1822, for 
jurisdiction in the case of a violation of American neutrality taking 
place within its jurisdiction. But neither of these cases, dealing as they 
did with the violation of neutrality within American waters by the 
augmentation of crews, armament, etc., quite covers the present case. 
The judge, however, based his action upon two other cases. One of these 
was the Adventure (8 Cranch, 221), decided by the Supreme Court in 
1814, in which the court assumed jurisdiction and delivered to its original 
British owners the vessel, which, captured by the French, had been given 
to Americans (whose vessels had been burned by the French), and 
brought into Norfolk by the American donees. The question, however, 
was not merely the assumption of jurisdiction, but was the assumption 
of jurisdiction due to an unneutral act of the prize crew which would 
justify and require in law the restitution of the prize to the original 
owners. The other was the Queen v. The Chesapeake (1 Oldright’s 
Nova Scotia Reports, 769). The case and the principle of law involved 
in it are thus stated by Judge Waddill: 


The Queen v. The Chesapeake, 1 Oldright’s Nova Scotia Reports, 
769, was the case of an American vessel sailing from New York, cap- 
tured by certain persons bearing a commission from the Confederate 
States Government, shipped thereon as passengers. After sailing from 
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New York, they overpowered the captain and crew, and took the vessel 
into a Canadian port. Suit was instituted in the name of the Crown 
for forfeiture of the vessel for violation of the British neutrality. Claim 
was made on behalf of the private owners, and restitution was ordered, 
on payment of costs and expenses. (Moore’s Digest, International 
Law, Vol. II, p. 366, Vol. 7, p. 937.) In the course of his opin- 
ion deciding the question, the judge of the vice-admiralty court 
said: 

“ By the affidavits upon which I granted a warrant it is certain that the 
Chesapeake, if a prize at all, is an uncondemned prize. For a belligerent 
to bring an uncondemned prize into a neutral port to avoid recapture is 
an offense so grave against a neutral state that it ipso facto subjects that. 
prize to forfeiture. For a neutral state to afford such protection would 
be an act justly offensive to the other belligerent state.” 

At the prior hearing of the case, the court also said: 

“T am of opinion that no use of a neutral territory for the purposes of 
war is to be permitted. I do not say remote uses, such as procuring 
provisions and refreshments and acts of that nature which the law of 
nations universally tolerates, but that no proximate acts of war 
are in any way whatever to be allowed to originate on neutral 
grounds.” 


On the authority of adjudged cases, principally those of the Betsy, the 
Santissima Trinidad, the Adventure, and the Chesapeake, Judge Wadadill 
considers himself justified in thus concluding the part of the judgment 
devoted to the question of jurisdiction: 


This power on the part of the courts of the United States may not 
be given specifically by any statute, as required for the exercise of 
criminal jurisdiction, but arises from the authority reposed in them 
under the constitution as courts of admiralty and common law, charged 
with the duty of administering the law of nations. 


Admitting the correctness of the judgment in the case of the Chesa- 
peake and the violation of neutrality by bringing an uncondemned vessel 
into a neutral port in order to escape recapture, the question arises 
whether the Appam is in this condition. It is true that it was brought 
to American waters by its captor with an order “there to lay her up,” 
and that the prize master, supported by his government, claimed the 
right ‘‘to stay in an American port until further notice,” the notice 
in this case being apparently to be given by the prize master, not by 
the Government of the United States. 
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So far the case of the Chesapeake would seem to be a precedent. But, 
admitting that the Appam came into American jurisdiction to avoid 
recapture, and that the vessel both claimed and sought to exercise the 
right of asylum in American waters, it did not come as a mere tres- 
passer, but apparently in the belief that it had the right to enter an 
American port and there to remain as long as it pleased, under authority 
of the treaty of May 1, 1828, between Prussia and the United States, 
which both governments admit applies to Germany, and by virtue of 
which the German Government claimed “ ‘that the vessels and effects 
taken from’ the enemies of the contracting parties may be carried freely 
wheresoever they please, and that such prizes shall not be ‘put under 
legal process when they come to and enter the ports of the other 
mty, ove 

The contention of the German Government was, as already stated, 
that the prize itself, under charge of a prize master, might avail itself 
of the provisions of the Prussian treaty, whereas the contention of the 
United States was, confirmed by the court, that a German prize could 
only avail itself of the privilege of entering, remaining in our jurisdic- 
tion, and leaving it, if it were brought into the port by the capturing 
vessel and if it left the port under charge of the capturing vessel. The 
interpretation of the treaty might well be considered as open to doubt, 
and a vessel coming into American jurisdiction under claim of a treaty 
right, which it cited as an express authority for entrance, can not well 
be considered as a trespasser in the sense of the Chesapeake, which had 
no claim of right. If the Department of State had accepted the German 
interpretation of the treaty, the Appam would not have been a tres- 
passer, and in this case it would not have violated neutrality as inter- 
preted by the United States. Until the United States decided the 
question adversely to the vessel, it would seem that the Appam was 
not a trespasser, and that it could not be considered to have violated 
American jurisdiction. It certainly was admitted, because it was not 
excluded; and it certainly was allowed to remain in the United States 
pending investigation of the question, for neither the commander nor 
the German Government had been given notice for the vessel to depart. 


Note of the German Ambassador to the Secretary of State, February 22, 1916, 
Special Supplement to this JourNau for October, 1916. 
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This seems to have been the view of Secretary Lansing, who said, in his 
note of April 4, 1916, to the British Ambassador: 


I have received your formal note of the 31st ultimo, in which you re- 
quest that as the Appam had violated the neutrality of the United 
States by her staying in port up to the beginning of the suit now pend- 
ing against her, such violation of American neutrality be called to the 
court’s attention by the proper representatives of the Department of 
Justice on behalf of the Government of the United States, and that 
application be made to the court to direct the return of the vessel to the 
owners upon due proof of their ownership and of the facts constituting 
a violation of neutrality. 

In reply, allow me to say that as the vessel was in American jurisdic- 
tion up until the time of the filing of the suit against her, pending con- 
sideration of the question as to whether she was entitled to the privileges 
claimed for her by the German Government by virtue of Article 19 of 
the treaty of 1799, and as this government reached a decision on that 
question only after the libel had been filed, | am unable to accept your 
suggestion that the presence of the Appam in American waters, in the 
circumstances, constituted a violation of the neutrality of the United 
States. Holding this view, I regret that I am unable to comply with 
your request to have official representations made to the court in the 
sense of your note under acknowledgment.” 


It would seem that, inasmuch as the Appam entered American juris- 
diction under a claim of right, which right was regarded doubtful by 
the United States Government, it was properly within our jurisdiction 
until it was decided by the Government that the treaty in question 
did not grant this right, and that the right claimed did not exist under 
general international law; and that the vessel became a trespasser and 
liable to forfeiture and restitution only after it had been informed by 
the United States that its presence under the circumstances was in 
violation of the rights of this Government and compromised the neu- 
trality of the United States. It is indeed true that the provisions of 
Convention No. 13 of the Second Hague Peace Conference concerning 
the Rights and Duties of Neutral Powers in Naval War, forbade the 
entry of the Appam if that convention were in force, and the acceptance 
of the prize articles by the United States, with the exclusion of the 
article permitting the vessel to remain in neutral jurisdiction pending 
a decision of the prize court of capture, stated the attitude of the United 
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States upon these questions. But it is clear that a government scrupu- 
lous in the performance of its duties under a treaty would hesitate to 
overrule a treaty admittedly in force by a convention of doubtful effect. 
When, however, the Secretary of State, or the court, decided that the 
treaty did not apply to the case of the Appam, then the right of that 
vessel, under the circumstances, to enter an American port and to 
remain in it during the war depended upon international law, and in 
the absence of a general agreement, the United States could invoke 
the convention, either as declaratory of international law, or as in ac- 
cordance with its practice. The result might have been the same in 
the end, although it would have been reached by a different method. 
In the third and concluding portion of the opinion, Judge Waddill 
takes issue with the contention of the German Government “that the 
Appam and her cargo can not be proceeded against in these causes, be- 
cause title to the same vested in the German Government by reason 
of capture at sea by a German war vessel from an enemy country; that 
the Appam is a lawful prize of war, entitled to remain in the waters 
of the United States, a neutral Power, without interference on the part 
of that government; and that its title can only be enquired into and 
divested by the action of the prize court of their own country.’’ The 
court apparently considered that title did not pass to the captor until 
a decision had been had in the court of the captor that the vessel was 
lawful prize, and that such decision could not take place legally in the 
captor’s country while the prize was lying as spoils of war in a neutral 
port. On the first point, the court quotes the case of the Nassau (4 
Wallace, 634), arising out of the Civil War, and the Manila Prize Cases 
(188 U. 8. 260). In the first case, Chief Justice Chase, speaking for 


the court, said: 


It is the practice with civilized nations when a vessel is captured 
at sea as a prize of war, to bring her into some convenient port of the 
government of the captor for adjudication. The title is not transferred 
by the mere fact of capture, but it is the duty of the captor to send his 
prize home, in order that judicial inquiry may be instituted to deter- 
mine whether the capture was lawful, and if so, to settle all intervening 
claims of property. 


In the Manila Prize Cases, the Supreme Court held that “ Ordinarily 
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the property must be brought in for adjudication, as the question is 
one of title, which does not vest until condemnation.” 

It will be noted that in the Nassau case, the court said that “it is 
the practice’; and that in the Manila Cases, it uses the expression “ or- 
dinarily.”” There is much confusion in the books, some cases appear- 
ing to lay it down that title does not pass until the decision of a prize 
court of the captor’s country, while others limit themselves to saying 
it is the “practice,” that “generally,” or “ordinarily” title passes by 
decision of a prize court. This matter was very carefully considered by 
the Court of Claims in Commodore Stewart’s Case (1 Court of Claims, 
113), decided in 1864, when the court found itself obliged to decide, 
much to its regret, against Captain Stewart, who, in command of the 
Constitution, captured, as every schoolboy knows, the Cyane and Levant 
during the war of 1812, or rather, after peace had been declared. The 
gallant captain carried the Cyane to New York, where it was condemned 
to him as good and lawful prize. The Levant put back into a Portuguese 
port, where it was taken by the British in violation of Portuguese neu- 
trality. Captain Stewart maintained that the title passed by mere 
capture, and that he was therefore entitled to the value of the vessel. 
The court distinguished between the right of the capturing nation and 
the title of the individual captor to the property, holding that upon 
capture the title enured to the benefit of the nation, and that it was 
only taken out of the nation and vested in the individual captor, if 
the law allowed the captor the prize in whole or in part, by a decision 
of the prize court confirming the validity of the capture and decreeing 
it to the individual captor. The point is so important as to justify a 
quotation from the opinion in the case. Thus, Chief Justice Casey, 
speaking for the court, said: 


There is no doubt if this vessel had reached a port of the United 
States she would have been condemned as a good prize to the claimants; 
for the Cyane, taken in the same engagement and at the same time, 
was actually so condemned. The title to property lawfully taken in 
war may, upon general principles, be considered as immediately di- 
vested out of the original owner and transferred to the captor. As to 
personal property, it is considered as lost to the owner as soon as the 
enemy has acquired a firm possession, which is in general considered 
as taking place after the lapse of twenty-four hours, or after the booty 


828 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


has been carried into a place of safety, infra presidia. Grotius, Lib. 
III, cap. 6, § 3; cap. 9, § 14; Kluber, Droit des Gens. Moderne de |’ Europe, 
§ 254; Vattel, bk. III, cap. 14, § 196; cap. 14, § 209; Heffter, das Eu- 
ropaische Vélkerrecht, § 136. 

It is upon authorities like the foregoing that the right and title 
of the claimants in the present case is predicated. But these general 
expressions refer to the time when the title of the original owner is di- 
vested, rather than when the right of the individuals making the capture 
vests. Attention for a moment to the foundation and origin of the 
right of the individual to the captured property will assist us in the 
solution of this question. That right is acquired not in virtue of the 
seizure of it as enemies’ property, but by grant of the sovereign whose 
commission the captor bears. Judge Story says: “It is now clear that 
all captures in war inure to the sovereign, and become private property 
only by his grant.”” The Emulous, 1 Gall. 569; 11 East. 619. 

The right to all captures from the earliest times has vested primarily 
in the sovereign, and no individual can have any interest in a prize, 
whether made by a public or private armed vessel, except that which 
he receives from the bounty of the State. Law of Marine Warfare, 
p. 374; Valin, Com. II. 235; Bynk., cap. 17; Sir L. Jenkins’ Work, p. 714. 
An interest in a prize can only be derived from the government. 1 
Phillips on Insurance, 182, § 320; The Joseph, 1 Gall. 558; 11 East. 428. 
It is even denied that the individual captors, prior to condemnation, 
have any insurable interest in the captured property. Routh v. Thomp- 
son, 11 East. 432; DeVause v. Steele, 6 Bingh. N. C. 370; Lucena v. 
Crawford, 3 B. & P. 75; 5 Id. 323; Crawford v. Hunter, 8 T. Rep. 13. 

The principle applicable to this case to be extracted from the au- 
thorities cited is, that by the capture of this ship the property to it 
vested in the United States, and whatever right to or title in it the 
claimants acquired must be derived from their sovereign authority. 
(1 Court of Claims, 113.) 


The late W. E. Hall draws the same distinction, and holds that in 
the case of enemy property, title passes to the captor’s country immedi- 
ately upon capture, and that it is taken out of the captor’s country 
and vested in the individual captor by a prize court of that country, 
if individual captors are allowed an interest in the prize. Indeed, Mr. 
Hall goes further, and shows that a decision of a prize court is otherwise 
not necessary in the case of enemy property, because all enemy prop- 
erty upon the high seas is subject to capture and confiscation; that 
the intervention of a prize court is due to the interests of neutrals; and 
that in the case of neutral’s property only the decision of a prize court 
is necessary to pass title. Thus he says: 
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As the property in an enemy’s vessel and cargo is vested in the state 
to which the captor belongs so soon as an effectual seizure has been 
made, they may in strictness be disposed of by him as the agent of his 
state in whatever manner he chooses. So long as they were clearly 
the property of the enemy at the time of capture, it is immaterial from 
the point of view of International Law whether the captor sends them 
home for sale, or destroys them, or releases them upon ransom. But 
as the property of belligerents is often much mixed up with that of neu- 
trals, it is the universal practice for the former to guard the interests of 
the latter, by requiring captors as a general rule to bring their prizes 
into port for adjudication by a tribunal competent to decide whether 
the captured vessel and its cargo are in fact wholly, or only in part, 
the property of the enemy. (Hall’s International Law, 4th ed., sec. 150.) 


But whether or not the title passes to the enemy country by capture 
without the intervention of the judgment of a prize court, and whatever 
the law may be on this point, there is no doubt that the attitude of the 
United States is against taking jurisdiction when a prize is not within 
its ports, and is opposed to the right of a foreign captor to bring its 
prize into the United States and to allow it to remain in this country 
pending judicial proceedings in a prize court of his nation. This is 
the attitude, but it has not always been the practice of the United States. 
A learned international lawyer and judge, Sir Robert Phillimore, felt 
himself justified in saying in his Commentaries upon International 
Law, that ‘‘an attentive review of all the cases decided in the courts 
of England and the North American United States leads to the con- 
clusion that the condemnation of a capture, by a legal prize court, 
sitting in the country of the belligerent, of a prize lying at the time 
of the sentence in a neutral port, is irregular, but clearly valid.” 
(Phillimore’s Commentaries upon International Law, 3d ed., Vol. III, 
sec. CCCLXXIX.) 

In principle this should not be permitted; in practice, it has been 
allowed, and the case of the Polka (Spink’s Eccles. and Adm. Reports, 
447), decided by Dr. Lushington in a capture made in the Crimean War, 
is not to be taken as a prohibition of the practice, although it was a 
condemnation of it. It must be borne in mind that that great judge 
condemned the captured ships lying in a neutral port, because they 
could not be removed to British jurisdiction without danger of loss. 
He insisted that his condemnation of the prizes lying in a neutral juris- 
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diction should not be taken as a precedent, but the important point 
is that he assumed jurisdiction and passed title. This fact clearly 
weakens his condemnation of the principle to be found in the portion 
of his opinion quoted by Judge Waddill: 

I wish it, moreover, to be expressly understood, that this case is 
decided upon its own peculiar circumstances, and is not to be con- 
sidered as a precedent for the condemnation of a prize while lying in 
a neutral port. The rule is that the prize shall be brought into a port 
belonging to the captor’s country, and the court must guard itself against 
allowing a precedent to the contrary to be established. 


The following note by Dana to his edition to Wheaton is quoted by 
Judge Waddill, and is, it is believed, correct both as to the principle 
and practice. 

But apart from any such practice of neutrals, it seems clear that to 
allow prizes to fly to a neutral port and remain there in safety while 
prize proceedings are going on in a home port, would give occasion to 
nearly all the objections that exist against prize courts in neutral ports. 
It seems, therefore, to be the tendency, if not the settled rule, now, that 
a decree of condemnation will not be passed against prizes remaining 
aboard, unless in case of necessity, or if passed, will not be respected 
by other nations. (Wheaton’s International Law, 8th Am. ed. Sec. 
391.) 

But, even although there is doubt on this point, it does not follow 
that the United States would not now be justified in refusing to recog- 
nize the validity of a German prize court decision in the case of the 
Appam while that vessel was lying as the spoils of war in an American 
port. The exclusion by the United States of Article 23 from the Hague 
Convention concerning the Rights and Duties of Neutral Powers in 
Naval War, stated in clear and unmistakable terms that, in its opinion, 
“a neutral Power may” not “allow prizes to enter its ports and road- 
steads, whether under convoy or not, when they are brought there to 
be sequestrated pending the decision of a prize court.” The District 
Court therefore was, it would seem, justified in rejecting the German 
contention that it could not take jurisdiction of the case of the Appam 
pending judicial proceedings in Germany; for if the view which has 
just been advanced is correct, the decision of a German prize court 
under the circumstances would be null and void in so far as the United 
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States was concerned. It would be as if it had not been, and the ques- 
tion for the American court to consider was, whether irrespective of the 
attitude of the German judicial authorities, the Appam was guilty of 
such a violation of American neutrality as to justify its return to the 
original owners. 

Clearly, the capture of the Appam upon the high sea was not a vio- 
lation of American neutrality, and it will be interesting to have the 
opinion of the Supreme Court on appeal upon the question whether 
the mere entry of the Appam into an American port, there to lay up 
during the war, claiming the right so to enter by virtue of a treaty 
between the captor’s country and the United States, was in itself such 
a violation of neutrality as to justify the court in restoring it to the 
original owners, in view of the fact that the vessel had been allowed 
to enter and had not been notified by the Department of State that its 
entry was contrary to the treaty under which it claimed, and when the 
Secretary of State, in an official communication to the British Ambas- 
sador, declared himself unable to accept the “suggestion that the pres- 
ence of the Appam in American waters, in the circumstances, consti- 
tuted a violation of the neutrality of the United States.” The case 
would be different if the United States had refused the Appam per- 
mission to enter or if, upon notice of its entrance, the government had 
ordered the vessel to depart as its presence violated American neutrality. 
Being allowed to enter and not being notified to depart, it would seem 
that there is ground for the contention that until the United States 
notified the Appam that its presence was, under the circumstances, a 
violation of American neutrality, the vessel was not a trespasser and 
was justified in remaining under such conditions as the United States 
might impose until its right to enter and to remain had been decided. 
JAMES Brown Scorr. 
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EDITORIAL COMMENT 


THE BLACK LIST OF GREAT BRITAIN AND HER ALLIES 


In the editorial comment on the Economic Conference,! attention is 
called to the recommendation that effective measures be taken during 
the war by the Allied Powers to prevent trade with the enemy, whether 
the trade proceed directly from the territory of the Allies, or indirectly 
through neutral countries, either by citizens thereof, or by enemy sub- 
jects domiciled therein, or by firms or corporations under enemy control 
or supervision. This particular recommendation ‘was apparently de- 
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signed to have the Allied Powers adopt a uniform policy which, if put 
into force and effect, would not only prevent their subjects or citizens 
from trading directly with the enemy, but indirectly as well by the in- 
terposition of neutral countries. 

In connection with this recommendation, it is necessary to consider 
an Order in Council and an Act, each of which is eminently proper in 
itself because it applies only to British subjects within British jurisdic- 
tion, and forbids them, under penalties, to do the things proscribed. 
But legal in respect to British subjects, they are inequitable in their 
effects upon neutral subjects or citizens, or persons domiciled in neutral 
countries, because if carried out, they greatly lessen, if they do not wholly 
prevent neutrals from trading with enemy countries, which they are 
entitled to do without let or hindrance with unblockaded ports, or unless 
in commodities known as articles of contraband. The desired effect 
is produced, first, by prohibiting British subjects from trading with 
foreign ports without a license so to do in ships of less than 500 tons bur- 
den, which enables Great Britain practically to control commerce upon 
the high seas as, in present circumstances, the trade of the world is 
largely carried in British bottoms; secondly, by adopting nationality 
as the test of enemy character, in addition to the time-honored test of 
domicile. 

It will be advisable to consider somewhat in detail the Order in Coun- 
cil and Act before attempting a criticism of the effects of their provisions 
upon neutral rights. The Order in Council is dated November 10, 1915, 
of which the material portion is as follows: 

That from and after the first day of December, 1915, no British steamship regis- 
tered in the United Kingdom exceeding 500 tons gross tonnage shall carry any cargo 
from any foreign port to any other foreign port—and whether or not such ship while 
carrying such cargo calls at any intermediate port within His Majesty’s Dominions— 
unless the owner or charterer of such steamship has been granted exemption by 
license as hereinafter provided. 


The Order in Council then proceeds to clear up any doubt as to the 
meaning of “foreign port,” by saying that the expression “shall mean 
and include any port outside His Majesty’s Dominions.” And in order 
that the question of licenses should be carefully considered, and that the 
whole matter should be under the control of responsible officers, it was 
next provided that the President of the Board of Trade should appoint 
a committee to carry out the provisions of the order; that the committee 
should have power ‘“‘to grant licenses of exemption therefrom to or in 
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favor of owners and charterers of such steamships as aforesaid, which 
licenses may be general in reference to classes of ships or their voyages 
or special.’”’ 

The purpose of the Trading with the Enemy Act of Dec. 23, 1915, is, 
as stated in the brief preamble, to extend restrictions upon trading with 
the enemy to persons not residing or carrying on business in enemy 
territory. The material portions of this Act are as follows: 


(1) His Majesty may by proclamation prohibit all persons or bodies of persons, 
incorporated or unincorporated, resident carrying on business or being in the United 
Kingdom, from trading with any persons or bodies of persons not resident or carrying 
on business in enemy territory or in territory in the occupation of the enemy (other 
than persons or bodies of persons, incorporated or unincorporated, residing or carry- 
ing on business solely within His Majesty’s dominions), wherever by reason of the 
enemy nationality or enemy association of such persons or bodies of persons in- 
corporated or unincorporated, it appears to His Majesty expedient so to do; and if 
any person acts in contravention of any such proclamation he shall be guilty of a 
misdemeanour, triable and punishable in like manner as the offence of trading with 
the enemy. 

(2) Any list of persons and bodies of persons, incorporated or unincorporated, with 
whom such trading is prohibited by a proclamation under this act, may be varied 
or added to by an order made by the Lords of the Council on the recommendation of a 
Secretary of State. 

(3) The persons and bodies mentioned in this act are assimilated to enemy persons 
and the provisions of the Acts of 1914 and 1915 relating to trade with the enemy, and 
the punishments therefor, are extended to such persons and bodies. 

(4) For the purpose of this act a person shall be deemed to have traded with a 
person or body of persons to whom a proclamation issued under this act applies if he 
enters into any transaction or does any act with, to, on behalf of, or for the benefit of 
such a person or body of persons, which, if entered into or done with, to, on behalf of, 
or for the benefit of an enemy, would be trading with the enemy. 


It will be observed that the provisions of the Act apply to persons of 
enemy nationality residing outside of His Majesty’s dominions, which 
is another way of saying enemy subjects residing in neutral countries, 
because persons or bodies corporate or unincorporate residing in Allied 
countries would by the laws of these countries be prevented from 
trading with the enemy. 

We are not left to conjecture that the act adopts the theory of nation- 
ality as well as domicile, because the note of the British Secretary of 


? The full text of this Order in Council and of the diplomatic correspondence 
referred to herein, is printed in the Special Supplement to this JourNAL for October, 
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State for Foreign Affairs, dated February 16, 1916, expressly says so, 
in the following paragraph: 

The act was framed with the object of bringing British trading with the enemy 
regulations into greater harmony with those adopted by the French Government 
since the commencement of the war by applying in some degree the test of nationality 
in the determination of enemy character in addition to the old test of domicile, which 
experience has shown can not provide a sufficient basis under modern commercial 
conditions for measures intended to deprive the enemy of all assistance, direct or 
indirect, from national resources. 


The note also makes a defense of the Act, which had been severely 
criticized in a cable of Secretary Lansing, dated the 25th ultimo, as 
will be considered later. In the first place, it is said that the Act is not 
framed in such a way as to make its provisions mandatory; that it 
vests in the government discretion; and that the government intends 
to use the discretion with which it is empowered to free persons and 
bodies from its provisions when this can be done without affecting Brit- 
ish interests; that the provisions of the act are in accordance with the 
French theory and practice of nationality, and of other countries adopt- 
ing the national theory; that in any event the act is “a piece of purely 
domestic legislation,’ empowering the government “to restrict the 
activities and trade of persons under British jurisdiction in such a manner 
and to such an extent as may seem” to the British authorities ‘‘to be 
necessary in the national interest; and that the right thus claimed 
appears to His Majesty’s Government “to be inherent in sovereignty 
and national independence.” 

We are now in a position to consider the effect of the Order in Council 
and of the Act in question upon neutral rights and neutral interests. 
The British authorities have, without question, the legal right to exercise 
complete and exclusive control over all persons and property within 
their jurisdiction. They can, if they choose, order British vessels to 
remain in British ports, as did American vessels under President Jeffer- 
son’s embargo preceding the War of 1812. They may confine them to the 
coasting trade or restrict them to trade with Great Britain and its 
dominions across the seas. They may, if they choose, allow them to 
trade with foreign countries, and in the licenses which may be carried 
they can embody whatever conditions they may please. 

No authority seems to be needed for this right or its exercise on the 
part of Great Britain, but it may be well to quote in this connection a 
passage from the celebrated judgment of Chief Justice Marshall in the 
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case of the Schooner Exchange, (7 Cranch, 116, 136), decided in 
1812: 


The jurisdiction of the nation, within its own territory, is necessarily exclusive and 
absolute; it is susceptible of no limitation, not imposed by itself. Any restriction 
upon it, deriving validity from an external source, would imply a diminution of its 
sovereignty, to the extent of the restriction, and an investment of that sovereignty, 
to the same extent, in that power which could impose such restriction. All exceptions, 
therefore, to the full and complete power of a nation, within its own territories, must 
be traced up to the consent of the nation itself. They can flow from no other legit- 
imate source. 


But there is a distinction between legality and equity—a distinction 
common to the law of Imperial Rome as it is to the law of Imperial 
Britain. And this very controversy between Great Britain and the 
United States springs out of the exercise of an admittedly legal but 
inequitable right. Parliament had the legal right to tax the American 
colonies. That right was exercised, and by virtue of its exercise the 
United States exists today as a nation. It is clearly legal for Great 
Britain to require of its merchantmen above or under 500 tons burden 
a license to trade with foreign countries; but in view of the circumstances 
existing today, not by the act of the United States or any of the neutral 
countries, but by the act of Great Britain and its enemies, the conditions 
of peace have been changed to conditions of war, and the exercise of the 
right in question entails a loss to neutrals because it deprives them of 
their rights as neutrals to trade with unblockaded ports of enemy coun- 
tries, with neutral ports and through neutral countries with the enemy, 
subject to the right of visit and search, and confiscation of merchandise 
deemed contraband of war. Now, the inequity of the Order in Council 
lies in the fact that, as the carrying trade of the world is largely in 
British bottoms, and as the merchantmen of Britain’s enemies have been 
driven from the seas, and the vessels of neutrals are subjected to visit, 
seizure, and vexatious restrictions, Great Britain can by a refusal of 
licenses to its vessels to trade with neutral countries, except under condi- 
tions which Great Britain itself prescribes, either force neutral mer- 
chants to give up a large part of their trade with enemy countries, or to 
accept the conditions which Great Britain chooses to impose. 

It must be admitted, however, that Great Britain is within its legal 
rights in the matter of licenses to its merchant vessels engaging in trade 
with foreign countries. It must also be admitted that Great Britain is 
likewise within its legal rights in the Act of December 23, 1915, which 
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does not subject persons or bodies in neutral countries to pains and 
penalties for trading with Britain’s enemies, and which could not legally 
be done in the United States since the Declaration of Independence of 
July 4, 1776, or the 3d day of September, 1783, when the independence 
of the United States was recognized by Great Britain. As the British 
Secretary of State says in the note of February 16, 1916, the Act is “a 
piece of purely domestic legislation,’ limited to persons and bodies 
within the territorial jurisdiction of Great Britain, forbidding them to do 
certain things under pains and penalties, which are prescribed. So far 
the Act is as unobjectionable as it is legal. But the effects of the Act 
are not confined to persons or bodies within British jurisdiction, and in 
so far as it affects persons and bodies in neutral territory, it is as in- 
equitable as it is legal. Now, the effect of the Act in plain terms is to 
forbid persons or bodies within British Dominions to trade, let us say, 
with persons or bodies in the United States if the persons or bodies are of 
enemy nationality or if the goods received by these persons or bodies in 
the United States are to be transported, we will say, to another neutral 
country, such as Holland, from which they may find their way into 
Germany. Now, it happens that Great Britain is a great manufacturing 
center, and it also happens that by virtue of the war and the British 
control of the seas, it carries today the world’s commerce. Therefore, the 
prohibition in the Order in Council, although limited to British shippers, 
affects neutrals, and the prohibitions of the Act, restrictive as they are to 
persons and bodies within British dominions, likewise affect persons and 
bodies in neutral territories. If they wish to trade, they trade upon 
sritish terms, and Great Britain is determined that articles useful to the 
enemy shall not reach the enemy directly from British dominions, and 
indirectly from neutral territories. 

Upon receiving the Enemy Trading Act of December 23, 1915, Secre- 
tary Lansing cabled the American Ambassador to lay before the British 
Foreign Office a brief but energetic protest, which expressed the views 
of the United States. In this cablegram, Secretary Lansing said: 

The Department has reached the conclusion that this act is pregnant with possi- 
bilities of undue interference with American trade, if in fact such interference is not 
now being practiced. As it is an opinion generally held in this country, in which this 
Government shares, that the act has been framed without a proper regard for the 
right of persons domiciled in the United States, whether they be American citizens or 
subjects of countries at war with Great Britain, to carry on trade with persons in 
belligerent countries, and that the exercise of this right may be subject to denial or 
abridgment in the course of the enforcement of the act, the Government of the United 
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States is constrained to express to His Majesty’s Government the grave apprehen- 
sions which are entertained on this subject by this Government, by the Congress, 
and by traders domiciled in the United States. 


In accordance with these views, Secretary Lansing made “a formal 
reservation, on the part of this Government, of the right to protest 
against the application of this Act, in so far as it affects the trade of the 
United States, and to contest the legality or rightfulness of imposing 
restrictions upon the freedom of American trade in this manner.” 

Notwithstanding this protest on the part of the United States, Great 
Britain has not changed its policy, although it has expressed its willing- 
ness to remove certain firms from the list of the proscribed when con- 
vinced that this can be done without injury to British interests, of which, 
of course, the British authorities are to judge. 

The commission charged with the administration of the Act has 
looked into the transactions of persons and bodies in all neutral coun- 
tries, and has drawn up a list, popularly called a ‘blacklist,’ of persons 
or firms with whom or with which British subjects shall not trade. The 
possible effect of this policy and the attitude of the United States toward 
it are set forth in the following extract from a protest to Great Britain 
contained in Acting Secretary of State Polk’s note of July 26, 1916: 


The scope and effect of the policy are extraordinary. British steamship companies 
will not accept cargoes from the proscribed firms or persons or transport their goods 
to any port, and steamship lines under neutral ownership understand that if they 
accept freight from them they are likely to be denied coal at British ports and ex- 
cluded from other privileges which they have usually enjoyed, and may themselves 
be put upon the blacklist. Neutral bankers refuse loans to those on the list and 
neutral merchants decline to contract for their goods, fearing a like proscription. It 
appears that British officials regard the prohibitions of the blacklist as applicable to 
domestic commercial transactions in foreign countries as well as in Great Britain and 
her dependencies, for Americans doing business in foreign countries have been put 
on notice that their dealings with blacklisted firms are to be regarded as subject to 
veto by the British Government. By the same principle Americans in the United 
States might be made subject to similar punitive action if they were found dealing 
with any of their own countrymen whose names had thus been listed. * * * 

There are well-known remedies and penalties for breaches of blockade, where the 
blockade is real and in fact effective, for trade in contraband, for every unneutral 
act by whomsoever attempted. The Government of the United States cannot con- 
sent to see those remedies and penalties altered or extended at the will of a single 
Power or group of Powers to the injury of its own citizens or in derogation of its own 
rights. Conspicuous among the principles which the civilized nations of the world 
have accepted for the safeguarding of the rights of neutrals is the just and honorable 
principle that neutrals may not be condemned nor their goods confiscated except 
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upon fair adjudication and after an opportunity to be heard in prize courts or else- 
where. Such safeguards the blacklist brushes aside. It condemns without hearing, 
without notice, and in advance. It is manifestly out of the question that the Govern- 
ment of the United States should acquiesce in such methods or applications of punish- 
ment to its citizens. 


It will be observed that in Secretary Lansing’s protest of January 25, 
1916, he informed Great Britain of “the grave apprehensions which are 
entertained on this subject by this government, by the Congress, and by 
traders domiciled in the United States.”’ This warning apparently fell 
on deaf ears, for, preferring legality to equity, Great Britain insists upon 
the Order in Council of November 10th and the Enemy Trading Act of 
December 23, 1915. The Congress of the United States therefore has 
taken action, and on September 8, 1916, the President approved a bill of 
which Section 806 authorizes him to refuse clearances to vessels of a 
belligerent government seeking to carry into effect the provisions of the 
Order and the Act, or to refuse privileges in American jurisdiction which 
have heretofore been enjoyed. The Act of Congress uses the term 
“belligerent,” for the Allied Governments agreed in the Economic 
Conference held in Paris, June 14, 1916, to take the measures necessary 
to put into effect the policy contained in the Order in Council of Novem- 
ber 10th, and the Enemy Trading Act of December 23, 1915, without, 
however, specifically mentioning the Order or the Act. 

In connection with this action of the Allied Governments, it is inter- 
esting to recall the attitude of the United States during the Civil War, 
and the measures which it felt necessary to take in order to prevent 
not only contraband but all articles from reaching the Southern States. 
It was felt by President Lincoln and his advisers, and Congress shared 
their views, that the South should be starved into submission, and it 
was. We were so anxious to prevent trade with the Southern States that 
President Lincoln proclaimed a blockade on April 19, 1861 of the entire 
Southern coast, without apparently recognizing that a blockade of the 
Southern territory was in law a recognition of the belligerency of the 
South, entitling them to the rights and imposing upon them the duties 
of belligerents. To render this blockade effective, which it was not in 
the first two years of the war, the government systematically and 
rightly extended the doctrine of continuous voyage to blockade, and 
under protest of neutral governments, and against the consensus of 
opinion of publicists, maintained the legality of such extension. This 
policy, however harsh it may have seemed at the time to neutral coun- 
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tries, was both legal and successful. The Confederacy collapsed because 
of it. 

An Act of Congress, approved May 20, 1862, authorized in its first 
section the Secretary of the Treasury “to refuse a clearance to any vessel 
or other vehicle laden with goods, wares or merchandise, destined for a 
foreign or domestic port, whenever he shall have satisfactory reason to 
believe that such goods, wares, or merchandise, or any part thereof, 
whatever may be their ostensible destination, are intended for ports or 
places in possession or under control of insurgents against the United 
States.”” In its second section, it made it lawful for the Collector of 
Customs granting a clearance “for either a foreign or domestic port”’ 
to require a bond ‘‘equal to the value of the cargo, and with sureties to 
the satisfaction of such collector, that the said cargo shall be delivered 
at the destination for which it is cleared or permitted, and that no part 
thereof shall be used in affording aid or comfort to any persons or parties 
in insurrection against the United States.” In the third section, the 
Secretary of the Treasury was further empowered ‘‘to prohibit and pre- 
vent the transport in any vessel, or upon any railroad, turnpike, or other 
road or means of transportation within the United States, of any goods, 
wares, or merchandise of whatever character, and whatever may be the 
ostensible destination of the same, in all cases where there shall be satis- 
factory reasons to believe that such goods, wares, or merchandise are in- 
tended for any place in the possession or under the control of insurgents 
against the United States; or that there is imminent danger that such 
goods, wares, or merchandise will fall into the possession or under the 
control of such insurgents.” * 

It will be observed that no distinction is made in the Act between 
domestic or foreign vessels destined to a foreign or domestic port; be- 
tween goods owned by American citizens or by neutral merchants; 
and it was also provided that goods which might fall into the hands of 
insurgents irrespective of American or neutral ownership should not be 
carried or transported to any port within the United States. This Act 
was put into effect by regulations drafted by the Secretary of the Treas- 
ury. It was justified by Secretary Seward in his correspondence with 
the British Government; and in the opinion of the undersigned, the 
United States was within its legal rights in passing legislation of this 
kind, for it was domestic legislation, although it affected foreign and 
therefore neutral merchants; because the United States was justified in 

3U. 8. Statutes at Large, Vol. 12, p. 404. 
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refusing to allow any action to take place within its jurisdiction which, if 
committed, would or might tend to furnish the Confederate States with 
the supplies which they needed in their war with the Government of the 
United States. 

This Act is not quoted as a justification of the British order and 
statute, for it was limited to transactions taking place wholly within the 
United States and which the United States could therefore control, and 
it was in a way an application of the doctrine of continuous voyage in so 
far as foreign vessels touching American ports were concerned. It is 
quoted, however, as showing that governments in case of war are in- 
clined to take measures against the letter and spirit of which they protest 
when neutrals, for the British Government protested against the en- 
forcement of this Act of Congress in so far as British interests were con- 
cerned. 

The United States has protested through diplomatic channels, and 
properly in the opinion of the undersigned, against the Order in Council 
of November 10th and the Enemy Trading Act of December 23, 1915. 
Diplomatic protests were unavailing in 1862—diplomatic protests ap- 
pear to be unavailing in 1916. 

The United States has gone further and has passed an Act of Congress 
authorizing the President of the United States to refuse clearances to 
foreign vessels and to deprive them of privileges they possess in American 
ports, provided the belligerent country to which these vessels belong 
should attempt to enforce the policy of the Order in Council and of the 
Enemy Trading Act. 

In the opinion of the undersigned, this government is within its rights 
in 1916, just as it was within its legal rights in the year 1862; but the 
United States and Great Britain are not in the same position that they 
were in the year 1862, because they have mutually agreed to submit 
legal disputes to arbitration and to submit all disputes not arbitrated or 
arbitrable to a commission of inquiry. On April 4, 1908, Mr. Elihu Root, 
then Secretary of State, and Mr. James Bryce, then British Ambassador, 
signed an arbitration convention, duly advised and consented to by the 
Senate on April 22, and proclaimed as the law of the land on June 5, 
1908. This convention was limited to a period of five years. It expired 
in 1913, and on May 31, 1913, it was renewed for a further period of 
five years. The first article of this convention provides that 

Differences which may arise of a legal nature or relating to the interpretation of 
treaties existing between the two contracting parties and which it may not have been 
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possible to settle by diplomacy, shall be referred to the Permanent Court of Arbitra- 
tion established at The Hague by the convention of the 29th of July, 1899, provided, 
nevertheless, that they do not affect the vital interests, the independence, or the 
honor of the two contracting states, and do not concern the interests of third Parties. 


If the United States contends that the action of Great Britain in the 
matter of the Order in Council of November 10th or the Enemy Trading 
Act of December 23, 1915, is illegal; or if Great Britain should contend 
that the Act of Congress of September 8, 1916, is illegal, the question 
must be arbitrated according to the terms of the treaty of 1908. If, 
however the legality of the Order in Council and the British Act and our 
Act of Congress be admitted, and if action be taken by either government 
under their authority, the governments are not free to act according to 
their sovereign pleasure. On September 15, 1914, Great Britain and the 
United States put their hands and seals to one of Mr. Bryan’s “ Treaties 
for the Advancement of Peace.”’ Ten days later, this treaty was advised 
and consented to by the Senate and was proclaimed as the law of the 
land by the President on November 11, 1914. This treaty provides that 
all differences between the two countries which diplomacy has failed to 
adjust, the settlement of which is not provided for and in fact achieved 
under existing agreements, shall be submitted to a commission of inquiry 
composed of five members, each contracting party agreeing to submit to 
the commission the evidence which may be necessary to enable it to 
frame a report, which may be prepared and submitted to each of the 
governments within a twelvemonth from the date of submission, and the 
contracting parties agree during the period of investigation to refrain 
from any hostile act.* It is true that each government is free to accept 
the recommendations of the report should they contain any, or to reject 
them, but it is believed that the investigation in itself will throw such 
light upon the disputes that the two countries will be able to compose 
their differences without a resort to arms. Had there been but a fort- 
night’s delay between the Austro-Hungarian ultimatum to Serbia and 
Serbia’s reply, how different the history of the world might have been. 
Fortunately, there is a year in the case of differences between Great 
Britain and the United States. 

The Act of Congress of September 8, 1916, contains a final paragraph 
to Section 806 relating to the matter of clearances and the deprivation 
of privileges in American ports to belligerent merchantmen, which 
should be noted. This paragraph states “that the President of the 


4 For the full text of the treaty, see Supplement to this JouRNAL, p. 281. 
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United States is hereby authorized and empowered to employ such part 
of the land and naval forces of the United States as shall be necessary to 
carry out the provisions of this Act.”’ In so far as the exercise of this 
authorization would be inconsistent with the treaty of September 15, 
1914 for the advancement of peace, we may be sure that the President 
will make no use of this authorization. And we may also be sure that 
the President will be loath to exercise the authority vested in him by the 
Act of Congress in violation of treaties in force between the belligerent 
countries and the United States. Although an Act of Congress would 
bind all American authorities, including the President, even if it were so 
inconsistent with treaties as to abrogate them, an authorization is not 
mandatory, it is not a command, and the President will doubtless be 
careful of the good faith of the nation even in the trying conditions to 
which American merchants are exposed. 

The purpose of this editorial comment is two-fold. First, to point out 
the nature and purposes of British policy in attempting to prevent sup- 
plies from reaching enemy countries through the direct or indirect co- 
operation of British subjects, and the policy of the United States in the 
Civil War has been cited in order to show that it is the right of a Power 
at war to prevent the forwarding of supplies to the enemy; and second, to 
show that however serious and acute the cantroversy may be between 
Great Britain and the United States to give effect to this policy, there is, 
through the wisdom and foresight of the responsible statesmen of the 
two countries, a means at hand to compose their outstanding differences 
without a resort to arms. For the two countries have not only agreed to 
an arbitration convention and a commission of inquiry, either to decide 
or to investigate the disputes, but they have also given themselves a 
twelvemonth for the appeal to reason, and they have pledged their good 
faith not to resort to arms during the appeal to reason. 

JAMES Brown Scort. 


THE WITHDRAWAL OF THE DECLARATION OF LONDON ORDERS IN COUNCIL 


On July 7, 1916 the British Government issued an Order in Council, 
withdrawing the Order in Council of October 29, 1914 which adopted 
the provisions of the Declaration of London with “the exclusion of the 
lists of contraband and non-contraband” and modification of the arti- 
cles relating to destination and the onus of the proof as to innocent 
destination. This Order in Council, of October 29, 1914 also authorized 
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the withdrawal of Article 35 of the Declaration of London, which stated 
that ‘‘conditional contraband is not liable to capture, except when on 
board a vessel bound for territory belonging to or occupied by the 
enemy, or for the armed forces of the enemy, and when it is not to be 
discharged at an intervening neutral port.’’ This withdrawal was auth- 
orized when one of the Principal Secretaries of State was shown “that 
the enemy Government is drawing supplies for its armed forces from or 
through a neutral country.”” The other Orders in Council amending 
that of October 29, 1914 were also withdrawn on July 7, 1916. 

One of the fundamental principles of the Declaration of London was con- 
tained in Article 65, which stated that the provisions of the Declaration 
formed ‘an indivisible whole.’”’ The General Report states “ A legitimate 
expectation would be defeated if one Power might make reservations on 
a rule to which another Power attached particular importance.”’ 

Great Britain had by Order in Council of August 20, 1914 introduced 
many changes in the Declaration of London. The United States on 
October 22, 1914 in a communication to the American Ambassador in 
London had accordingly said: 

Inasmuch as the British Government consider that the conditions of the present 
European conflict make it impossible for them to accept without modification the 
Declaration of London, * * * this Government will insist that the rights and duties 
of the United States and its citizens in the present war be defined by the existing 
rules of international law and the treaties of the United States. 

In the British explanation, July 7, 1916, of the grounds for the with- 
drawal of the various Orders in Council relating to the Declaration of 
London, it is stated that the Orders adopting the provisions were issued, 
not because the Declaration in itself possessed ‘‘for them the force of law, 
but because it seemed to present in its main lines a statement of the 
rights and the duties of belligerents based on the experience of previous 
naval wars.”” Later the same explanation states that as the Declaration 
of London, drawn in 1909, as modified by various Orders in Council, 
did ‘‘not stand the strain imposed by the test of rapidly changing con- 
ditions and tendencies which could not have been foreseen,’’ the Allies, 
in order that their purpose might not be exposed to misconstruction, 
“have therefore come to the conclusion that they must confine them- 
selves simply to applying the historic and admitted rules of the law of 
GEORGE GRAFTON WILSON. 


nations.” 
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ECONOMIC CONFERENCE OF THE ALLIED POWERS 


The great war which is either killing or maiming the young manhood of 
Europe, has been unbelievably destructive of property in those portions 
of Europe which have been invaded by one side or the other and have 
been the scene of hostile operations. The natural resources of those 
stricken countries have been blighted and destroyed. What measures 
may be taken to make good the loss of life, if it can be made good, or to 
preserve the coming generation from the consequences of the war, can 
not be foretold. But the Teutonic Powers and their allies have, it is 
said, considered the policy which should be adopted in order to make 
good the economic losses of the war and the Allied Powers have given 
this subject great consideration, have hit upon a plan for present and 
future operation, and have entered into an agreement to put this plan 
into force and effect. 

The Allied Powers not only recognize, as did the Second Hague Peace 
Conference, ‘‘the solidarity uniting the members of the society of civ- 
ilized nations,” but they recognize and proclaim by their economic con- 
ference, held in Paris, June 14—June 17, 1916, a very special “solidarity 
of views and interests,’”’ and representatives of these Powers in the 
Economie Conference proposed ‘‘to their respective governments 
suitable measures for realizing this solidarity,” a solidarity which in 
uniting, unfortunately separates them from other members of the society 
of nations. 

It is curious to note that the measures taken by one or the other of the 
belligerent groups are not of their own initiative. One group makes up 
its mind that the other group has done, is doing, or is planning to do 
something; therefore, the other group takes steps to counteract this 
action, demonstrating in the very act that they are not and that they 
can not be independent, one of another, and that their actions depend 
and must depend upon the conduct of the others. Even in proclaiming 
their independence, the preamble proves their interdependence. Thus 
the representatives of the Allied Governments at the Economic Confer- 
ence perceived that the Central Powers “are preparing to-day, in con- 
cert with their allies, a struggle in the economic domain which will not 
only survive the re-establishment of peace but, at that very moment, 
will assume all its amplitude and all its intensity;” that the agreement 

‘which is being prepared for this purpose amongst the enemies of the 
Allies “ has for its evident object the establishment of their domination 
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over the production and the markets of the whole world and to impose 
upon the other countries an inacceptable hegemony;’’ wherefore 


The representatives of the Allied Governments consider that it is their duty, on the 
grounds of necessary and legitimate defense, to take and realize from now onward all 
the measures requisite on the one hand to secure for themselves and the whole of the 
markets of neutral countries full economic independence and respect for sound com- 
mercial practice, and on the other to facilitate the organization on a permanent basis 


of this economic alliance.! 


A series of recommendations to the Allied Governments was adopted 
by the conference designed to give effect to the policy which the Allies 
regard as necessary for themselves and also for neutral governments, 
because in these matters each belligerent group, in pushing its own 
interests, is generously solicitous for the interests of neutrals which must 
be protected from the assaults of the enemy. The belligerent groups, 
however, will probably find in the future, as in the past, that the views 
of neutrals and belligerents radically differ, and that the neutrals will 
prefer to frame their own policies rather than to have their interests 
considered and decided by one or the other belligerent group, intent 
upon its own salvation and upon an economic war, even after the 
military operations shall have ceased. 

The recommendations apply to two periods, namely, the period during 
the war, and the period of reconstruction after the war. From another 
standpoint, the recommendations are of three kinds, relating in the first 
place to measures to be taken during the continuance of the war; sec- 
ondly, to measures of a temporary character and to be applied during the 
period of the commercial, industrial, agricultural and maritime recon- 
struction of the Allied countries; and finally, to permanent measures of 
mutual assistance and collaboration among the Allies. 

The recommendations to be adopted by the Allied Powers and to be 
put into effect during the war look to the stoppage of trade with enemy 
countries and to the ousting of enemy firms from Allied countries. In 
the second period, the measures recommended, called transitory, are of a 
kind to enable the Allies to get on their feet as it were, after the war, and 
are calculated to re-establish the industry and commerce of the countries 
whose industries and commerce have suffered from acts of destruction, 
spoliation, and unjust requisition during the war, by mutually assisting 


1 The full text of the recommendations of the Economic Conference is printed in 
the Supplement to this JouRNAL, p. 227. 
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the countries which have thus suffered; by giving the allied countries a 
prior claim on their own natural resources; and by preventing what may 
be called dumping upon them of merchandise of enemy manufacture or 
origin. The recommendations contemplating measures of a permanent 
kind relate to mutual assistance and collaboration among the Allies, and 
are intended to make their countries economically, industrially and 
agriculturally independent not only of the Central Powers of Europe, but 
in reality of all Powers; they are to be drafted with the express purpose of 
promoting trade between the Allied countries, by improving shipping, 
telegraphic and postal facilities, if need be by government aid, and 
finally, they are devised to advance not merely their industrial and com- 
mercial, but also their intellectual and artistic interests by similar laws 
in the matter of patents, trademarks, literary and artistic copyright. 

It seems advisable to refer more specifically to some of the more im- 
portant provisions of the recommendations. 


Measures during the War 


In the first place these measures contemplate uniform laws and 
regulations prohibiting trade with the enemies, by prohibiting subjects 
and citizens of the Allies, and all persons residing within their respective 
territories, from trading with all persons residing within enemy terri- 
tories, or with enemy subjects, or indeed with persons, firms and com- 
panies in neutral countries whose business is controlled in whole or in 
The names of 


part by enemy subjects or “subject to enemy influence. 
the enemy subjects, persons, firms and companies in neutral countries 
are to be included “in a special list,’’ apparently the so-called Black 
List, treated elsewhere in the Journal.” 

In the next place, the importation of all goods originating in or coming 
from enemy countries is to be prohibited. Not only is trade with the 
enemy to be cut off, but contracts with enemy subjects which are con- 
ceived by the Allies to be injurious to national interests are to be can- 
celled unconditionally. 

A second class of measures to be devised and put into effect during the 
war falls under several heads and relates to the policy of sequestration 
or control of ‘‘ business undertakings, owned or operated by enemy sub- 
jects in the territories of the Allies.”” The Allies evidently recognize the 
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principle in theory, if not in practice, that private property belonging 
to enemy subjects is not to be confiscated, but enemy subjects carrying 
on business of the kind specified will, because of the loss suffered, fail to 
see the difference, evident to the Allies, between sequestration and con- 
trol, on the one hand, and confiscation on the other. Measures are to be 
taken to wind up some of these undertakings and to realize the assets, 
and the proceeds of such “‘realizations”’ are to remain “sequestrated or 
under control.’’ It would be obviously unfair to state, or indeed to leave 
it to be inferred, that sequestration or control is equivalent to confisca- 
tion. It is not in form and perhaps not in effect, and yet the losses will 
doubtless be great and burdensome to the persons involved. 

In furtherance of the policy to prevent trade with the enemy, and 
especially to prevent trade in articles of contraband, or indeed in articles 
which might be used by the noncombatant population, a recommenda- 
tion of a very important and drastic kind is made which affects not only 
the subjects or citizens of the Allies, but also the interests and conduct of 
neutrals. Thus, uniform lists of absolute and conditional contraband are 
to be drawn up, and their export is to be forbidden by the mother coun- 
tries, the dominions, colonies, and protectorates of the Allies. This 
provision is restricted to the Allied countries. The next, however, 
directly affects neutrals, although the measures in form, though not in 
effect, only concern the Allies. 

It is foreseen by the Allies that articles exported from their countries 
to neutral countries may be re-exported from these latter to enemy 
countries and thus indirectly but nevertheless in fact find their way to 
the enemy. Therefore, licenses are to be refused to subjects or citizens 
of the Allies to export commodities to neutral countries unless there are 
in such countries “control organizations approved by the Allies,” or 
unless, in the absence of such organizations, special guarantees are 
given limiting the quantities to be exported and placing the transaction 
under the supervision of Allied consular officers. These provisions are of 
very great importance because of the fact that British vessels control the 
carrying trade of the world, and by refusing licenses to vessels to trade 
with neutral ports, neutrals are largely restricted to their home market 
unless they agree to regulate their foreign commerce in such a way as 
may suit the interests or pleasure of the Allies. Regulations of this kind 
are apparently necessary to complete the policy of blacklisting, referred 
to supra, p. 832, in connection with that matter. 
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Temporary Measures to be Devised and Carried into Effect by the Allies 
During the Period of Reconstruction after the War 


In the first place, as has already been stated, the losses of the Allied 
countries through acts of destruction, spoliation, and unjust requisition 
‘are to be made good,” and the Allies pledge themselves “to secure the 
restoration to those countries, as a prior claim, of their raw materials, 
industrial, agricultural plant and stock, and mercantile fleet.’”’ These 
are unusual provisions, but as the Allies are making common cause 
against the Teutonic Powers and their allies, it seems equitable that the 
Allied Powers should make good the losses suffered for a common 
cause. 

Leaving out the question of the favored nation treatment for the 
moment, which forms the second division under this heading, the Allies 
pledge themselves to secure for themselves “their natural resources”’ 
during the period of reconstruction, and undertake for this purpose “to 
establish special arrangements to facilitate the interchange of these 
resources.” 

In the next place, to protect their commerce and industry, agriculture 
and navigation against ‘economic aggression, resulting from dumping 
or any other mode of unfair competition,” the Allies agree to subject 
commerce with the enemy Powers to special treatment during a period of 
time either by prohibiting altogether the importation of goods of enemy 
origin, or subjecting its importation “to a special regime of an effective 
character.” During this period, the ships of enemy Powers are to be 
subjected to special conditions, to be agreed upon through diplomatic 
channels; and finally, special measures are to be taken jointly or sev- 
erally to prevent within their respective territories enemy subjects 
from exercising ‘“‘certain industries or professions which concern 
national defense or economic independence.” 

The Allies accept the doctrine that all treaties of commerce between 
them and their enemies are ended by the war. They recognize that a 
provision in their treaties giving favored-nation treatment would inure 
to the benefit of the Teutonic Powers and their Allies. Therefore they 
agree that the treaties during the period of economic reconstruction shall 
be framed in such a way, and for a time to be agreed upon, that their 
former enemies shall not obtain the benefit of the favored-nation clause. 
It is recognized that provisions of this kind will bear unequally upon the 
Allied Powers, but that as it is in their common interest that these 
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provisions be put into effect, the Allied Powers ‘‘assure each other, so 
far as possible, compensatory outlets for trade”’ in such cases. 


Permanent Measures of Mutual Assistance and Collaboration 


The measures of a permanent kind which the conference recommended 
are even of more importance than those relating to the duration of the 
war and to the period of reconstruction. They are stated in general 
terms, but with sufficient definiteness to make it clear that the Allies 
contemplate at least for the present an economic and commercial union; 
that they regard themselves as an economic or commercial unit, and that 
the measures to be framed and to be carried into effect are to be based 
upon the conception of the permanent interests of the Allied Powers 
considered as an economic commercial unit. Thus, the Allies are to 
take the necessary steps, and without delay, ‘‘to render themselves 
independent of the enemy countries” in so far as ‘‘raw materials and 
manufactured articles” are concerned which they may deem “‘essential to 
the normal development of their economic activities.”” The measures are 
to assure not only the independence of the Allies in the matter of sources 
of supply, but also the independence of their ‘financial, commercial, 
and maritime organization.’”’ Undertakings may be subsidized, di- 
rected or controlled by the governments. Scientific or technical re- 
search may be encouraged by financial assistance. National industries 
and resources are to be developed. Customs duties or prohibitions of a 


temporary or permanent character may be imposed; or finally, lest 
there might be doubt, “a combination of these different methods”? may 
be employed. 

The general purpose, it would seem, is sufficiently clear. And yet 
the Allies are careful to state specifically their object, whatever method 
may be adopted, and this object is, in the words of the recommenda- 
tion, ‘‘to increase the production within their territories as a whole to a 
sufficient extent to enable them to maintain and develop their economic 
position and independence in relation to enemy countries.’”’ The Allies 
recognize, apparently, that in order to carry into effect this object and to 
secure the free, rapid and inexpensive interchange of their commodities, 
means of communication between them must be improved. Therefore, 
they provide for ‘‘the establishment of direct and rapid land and sea 
” and they also agree to provide for 


transportation service, at low rates, 
“the extension and improvement of postal, telegraphic, and other 
communications.” 
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As previously pointed out, steps were to be taken to secure uniformity 
in the laws and procedure regarding patents, trade marks, literary and 
artistic copyright. The Allies recognize that these matters of a technical 
kind require much care and thought; therefore meetings of technical 
delegates are to take place in order that the laws may be assimilated, as 
far as possible, and identical procedure framed. 

Time is apparently to be the essence of this contract or agreement. 
Therefore in the final section, the Powers represented at the Economic 
Conference recommend that these provisions be put into effect imme- 
diately, and ‘‘that their respective governments shall take, without 
delay, all the measures, whether temporary or permanent, requisite to 
giving full and complete effect to this policy forthwith, and. to com- 
muhicate to each other the decisions arrived at to attain the object.”’ 

The Allied Powers, although bitterly opposed to the Teutonic coun- 
tries and their methods, are not above adopting German methods when 
they seem to be to their advantage. Apparently, the Zollverein, which 
formerly existed between the German states, and which was such a 
strong incentive to political union, is to make its appearance on an 
international scale; and, while permitting free trade or freer trade among 
the Allied Powers, a tariff wall is to be raised, not only against the Teu- 
tonic Powers and their allies, but against other Powers as well. To re- 
adjust the commercial relations of the world, reciprocity treaties will 
need to be concluded, if the Allies carry into effect the recommendations 
of their Economic Conference. 

Leaving aside the far-reaching effects of the Economic Conference and 
of the economic union which it either puts into effect or foreshadows, the 
effects of which professed economists can only weigh and consider, it 
seems to be a pity from the international standpoint that the Allied 
Powers should agree upon a line of conduct calculated to separate them 
from instead of bringing them together with their present enemies. The 
world is larger than the Allies and their interests. There is a society 

of nations in which each member is necessary to the well-being of the 
other, and each Power now at war was a party to the solemn recognition 
by the First and Second Hague Conferences of the “ solidarity uniting the 
members of the society of civilized nations.” The things of the spirit 
have their place in the world, and the co-operation of the nations toward 
& common goal is more to be desired than the prosperity of any country 
or of any group of countries, A great French statesman said that the 
delegates to the Hague Conference were there to unite—not to divide; 
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and it is more necessary today and in the future to unite the nations in 
spirit, in thought, in deed. We must live together whether we will or 
not, and wise statesmanship suggests that the barriers that keep nations 
apart should be leveled, and that obstacles should not be interposed to 
their free and untrammelled commerce. We must think of the things 
we have in common; we must regard our civilization as indivisible. 
“All are but parts of one stupendous whole, 
Whose body Nature is, and God the soul.” 
JAMES Brown Scort. 


THE DEUTSCHLAND 


The visit during July of the German commercial submarine Deutsch- 
land to these shores raises some interesting problems in policy as well as 
novel points in international law. 

Will the use of this new craft effect a revolution in sea-borne trade 
during future wars? Is it to the interest of the United States and other 
commercial Powers to encourage this new method of blockade-running? 
What should be our national attitude or policy toward the future com- 
mercial submarine? What are the interests of humanity in the matter? 
Should they be dealt with as ordinary merchantmen, subject to the 
rights of visit and search, or should some new rules and principles of 
international law be applied to them? These are some of the questions 
which might be asked concerning this new candidate for a privileged 
position in international intercourse in time of war. 

The Deutschland was, undoubtedly, a vessel of commerce, or merchant- 
man, as decided by our State Department, and entitled to at least the 
provisional hospitality of our ports. She had been thoroughly searched 
by the United States Treasury inspectors and by naval experts. She 
carried no torpedoes or torpedo tubes, and did not even possess the light 
rapid-fire guns permitted for defensive purposes on commercial vessels. 

It is understood that the diplomatic representatives of France and 
Great Britain filed formal protests at Washington against allowing the 
German submarine to leave Baltimore, on the ground that the new craft 
was potentially a war-ship. But no sound reason or evidence appears 


to have been offered to substantiate this view. 
To the international jurist the most interesting question relates to 
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the applicability to the new commercial submarine of the rights of visit 
and search. Are they entitled to a warning and provision for the safety 
of the crew and any possible passengers, as maintained by our Govern- 
ment in the cases of the Lusitania, Arabic, etc.? 

In an interview with Dr. William Bayard Hale, Dr. von Jagow, the 
German Minister of Foreign Affairs, is reported to have said: 

We claim nothing for this new type of merchantman save that she is entitled to 
be hailed, visited, and the crew placed in safety before she is destroyed—the precise 
rights which have been insisted upon for every other merchant ship by your govern- 
ment. 

If, after she is hailed, she attempts to escape, she does so at her own risk, and may 
properly be attacked and sunk. But to allow the attack without warning upon an 
unarmed, fragile boat, with the lives of the crew at the mercy of a single shot, that is 
something of which we refuse to believe the United States is capable. 

While the Deutschland is purely a commercial enterprise, the German Government 
is naturally watching with a high degree of interest the treatment accorded her by the 
Government of the United States, and it is certain that the German people are pre- 
pared to accept the attitude of Washington on this question almost as decisive on 
the whole subject of the sincerity of the professions of American neutrality." 


True it is that the Deutschland is a ‘merchantman, entitled to the 
provisional hospitality of our ports as long as she and others of like kind 
remain unarmed for offensive purposes and engaged in purely peaceful 
commercial pursuits. But she is also a blockade-runner, engaged in a 
highly dangerous business, and must run the risks involved in such an 
enterprise. 

Amos 8. HERSHEY. 


THE PURCHASE OF THE DANISH WEST INDIES BY THE UNITED STATES OF 
AMERICA 


On August 4, 1916, the Secretary of State, the Honorable Robert 
Lansing, and the Danish Minister, the Honorable Constantin Brun, 
signed a treaty, by the terms of which the United States agreed to pur- 
chase and Denmark to sell the Danish West Indies for the sum of 
$25,000,000. The treaty was sent by the President to the Senate on 
August 9th, accompanied by a letter of transmittal by the Honorable 
Frank L. Polk, Acting Secretary of State, together with a declaration 
made by the Secretary of State that the United States will not object 


! Cited from The Fatherland for July 26, 1916. 
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to the extension by Denmark of its political and economic interests to 
the whole of Greenland. 

The treaty was favorably reported to the Senate by the Committee 
on Foreign Relations, and on September 7th, it was advised and con- 
sented to by the Senate. As, however, the injunction of secrecy has not 
been removed, and as the two governments appear to have agreed that 
the text of the treaty will not be published without a special agreement 
on their part, the Journal cannot print the treaty, and it is only in a 
position to state its terms in the very general way in which they have 
appeared in the press. When the injunction of secrecy has been removed 
and the treaty is made public, the Journal will print the text from official 
sources. In the meantime, it is of interest to give in summary form the 
terms of the treaty as they appear in the press, and to make some ob- 
servations upon the previous attempts to purchase the islands and upon 
the principles of policy involved. 

It appears that the treaty consists of twelve articles, as compared with 
the treaty of 1902 which consisted .of seven for the purchase of the is- 
lands, ratified by the United States but rejected by Denmark. It is 
said that the most important changes in the new treaty are those to be 
found in Article 3, enumerating the grants and concessions relating to 
the islands which the United States assumes and agrees to maintain. 
The territory ceded is said to be the Islands of St. Thomas, St. John, and 
St. Croix, together with the adjacent islands and rocks. The summary 
states further that Denmark conveys all its rights of property of all and 
every kind or description which it holds in the islands, and all appur- 
tenances thereto. Doubtless the treaty, as is usual in such cases, enu- 
merates the rights, franchises, and privileges, in order that there may be 
no doubt as to the exact nature and extent of the conveyance, but for 
present purposes, the above seems to be a sufficient statement. 

In the next place, it is said that Article 2 guarantees that the convey- 
ance is free from all encumbrances excepting such as are specifically 
stated and set forth in the treaty, and it is understood that Article 3 
deals with this subject. In the absence of the official text, it is perhaps 
unwise to attempt to give the contents of this article, as the enumeration 
may be either inaccurate or fragmentary. Doubtless the reservations 
from the grant and the obligations assumed by the United States were 
satisfactory in themselves or were explained to the satisfaction of the 
Senate, otherwise that cautious body would not have given its advice 


and consent. 
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The treaty is also said to contain agreements to the effect that Danish 
subjects of the islands desiring to retain their citizenship may do so by a 
declaration made within a year of the exchange of ratifications of the 
treaty, and that in default thereof, the allegiance of Danish subjects 
shall be considered as passing with the cession of the islands to the United 
States; that cases on trial or on appeal in the courts shall be prosecuted 
to final judgment in accordance with the law and procedure in force at 
the time of cession; that Danish subjects of the islands shall be accorded 
the enjoyment of any interests that they may legally have in copyrights 
and patents at the date of the convention; and that in default of stipula- 
tions to the contrary, all treaties, conventions and international agree- 
ments to which the two countries are parties and existing at the time of 
the cession shall be extended and shall apply to the islands. It is to be 
expected that a treaty of this nature, including as it does a conveyance 
with reservations, may give rise to differences of opinion, and that the 
applicability to the islands of treaties, conventions and international 
agreements may well be the subject of disputes. The treaty, however, 
foresees such contingencies, and provides, as was to be expected, that 
differences of opinion regarding the interpretation or application of the 
treaty which diplomacy has failed to adjust, shall be referred for settle- 
ment to the Permanent Court of Arbitration at The Hague. 

Assuming that the treaty is in its main lines as above set forth it is in 
itself proof positive that the United States wants to acquire the islands, 
because if it were not very desirous to obtain them, it would not offer 
the tidy sum of $25,000,000 for their cession. 

As a matter of fact, the United States has wanted the islands for a 
long time, so that in a very young country such as ours, their acquisition 
may be said to be the traditional policy of the United States. The 
project seems to have originated with Secretary of State Seward, who, as 
Senator and before becoming Secretary of State, uttered a famous 
prediction, not verified indeed during his lifetime, but which at the 
present day can not be gainsaid. ‘‘The Pacific Ocean,” he ventured to 
say, ‘‘its shores, its islands, and the vast regions beyond, will become the 
chief theatre of events in the world’s great Hereafter.”’ ! 

On November 18, 1901, the so-called Hay-Pauncefote Treaty was 
signed between Great Britain and the United States, giving the latter a 
free hand in the construction of a ship canal between the Atlantic and the 
Pacific. On November 18, 1903, a treaty was negotiated between 
1 John W. Foster’s American Diplomacy in the Orient, 1903, p. 135. 
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Panama and the United States granting the latter an exclusive right of 
way through the Isthmus of Panama to construct this ship canal. The 
canal was opened to the commerce of all countries upon equal terms 
on May 18, 1914. 

It was natural that Mr. Seward should have, as Secretary of State, 
taken the first steps to acquire an approach to the Pacific and indeed a 
further foothold upon its waters, which in his opinion, were to become 
“the chief theatre of events in the world’s great Hereafter.’”’ He ac- 
quired by purchase from Russia, as we all know, the vast domain of 
Alaska for the bagatelle of $7,200,000. He attempted to acquire also 
by purchase the outpost to the Pacific. At a dinner at the French 
Legation in January, 1865, Mr. Seward, then Secretary of State, ex- 
pressed to the Danish Chargé d’Affaires the desire of the United States 
to buy the Danish West Indies. The Chargé was himself opposed to the 
sale and, under instructions from his government, advised that the 
negotiations be dropped. In April, President Lincoln was assassinated, 
and Mr. Seward himself gravely wounded. Upon his recovery, he 
broached the subject again to the Danish Chargé, who stated that, 
although his government did not desire to sell, it was nevertheless not 
unwilling to consider the Secretary’s propositions. Mr. Seward visited 
St. Thomas, and convinced himself of the necessity of the purchase. 
On July 17, 1867, Secretary Seward offered on behalf of the United 
States the sum of $5,000,000 for the three Danish Islands of St. Thomas, 
St. John and Santa Cruz. As Denmark was not desirous of selling, 
it was natural that the price should be objected to. The Dane asked 
$15,000,000 for the three islands, or $10,000,000 for St. Thomas and St. 
John, with the option of taking Santa Cruz for an additional $5,000,000. 
it was also explained to Mr. Seward that the Danish Parliament would 
need to consent to the cession and that the consent of the islanders, 
freely and formally given, would be a further requisite.* Secretary 

2 Denmark was especially anxious to have the islands vote upon the cession because 
it hoped that a vote of the inhabitants of Schleswig would, under the terms of Arti- 
cle V of the Treaty of Prague of 1866, result in the reacquisition of the northern part 
of Schleswig-Holstein, of which it had been dispossessed by Prussia and Austria two 
years previously. Article V of the treaty provided that “‘the populations of the North 
of Schleswig shall be again united with Denmark in the event of their expressing a 
desire so to be by a vote freely exercised.” 

But the Dane was doomed to disappointment. This provision was a sop to Na- 
poleon III, the high priest of the plebiscite; it was not a promise made in a treaty with 
Denmark, but in one to Austria, and it was abrogated with the assent of Austria in 
the Treaty of Vienna of October 11, 1878. 
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Seward rejected the price, and balked at the consent of the islanders. 
But as he was set upon the acquisition, at least of St. John and St. 
Thomas, he agreed on behalf of the Government to pay $7,500,000 for 
them and to concede the question of vote. Denmark agreed to these 
terms and, therefore, on October 24, 1867, the treaty was signed. 

But a lion stood in the way—a very formidable one, which could be 
neither flattered nor cajoled into approval of the transaction. One 
Charles Sumner, then Chairman of the Foreign Relations Committee of 
the Senate, opposed the purchase. And although the islanders voted in 
favor of the cession, and although Secretary Seward urged favorable 
action on the part of the Senate, the date named in the treaty for ratifi- 
cation, February 22, 1868, passed without action. The time was ex- 
tended, and Seward again urged the Senate to act, but Sumner was both 
deaf and obdurate. He was bitterly opposed to President Johnson, as he 
was later opposed to President Grant, and during the presidency of the 
latter Sumner reported the treaty adversely on March 24, 1870 and the 
Senate declined its advice and consent. The treaty therefore was never 
ratified. The reason and consequences are thus stated by the late 


Eugene Schuyler: 


Denmark had no particular désire to sell to the United States, but was persuaded 
to do so. The inhabitants of the islands had already voted to accept the United 
States as their sovereign. The late Mr. Charles Sumner, then Chairman of the Com- 
mittee on Foreign Relations of the Senate, who was engaged in a personal quarrel 
with the administration, simply refused to report back the treaty to the Senate, and 
he was supported by a sufficient number of his committee and of Senators to enable 
the matter to be left in this position. It required new negotiations to prolong the 
term of ratification, and it was with great difficulty that in a subsequent session the 
treaty was finally brought before the Senate and rejected. As may be imagined, our 
friendly relations with Denmark were considerably impaired by this method of doing 


business.* 


In 1892, negotiations were re-opened during the Secretaryship of 
State of the Honorable John W. Foster, but in view of a change of ad- 
ministration, no steps were taken. The matter was also considered by 
Mr. Olney, when Secretary of State, and the Spanish-American War, the 
acquisition of Porto Rico, and the negotiation of the Hay-Pauncefote 
Treaty brought the purchase again to the fore because the three islands 
are, as it were, a prolongation of Porto Rico, which was ceded by Spain 
to the United States in 1898. 


3 Eugene Schuyler’s American Diplomacy, 1886, pp. 23-24. 


858 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Indeed before the Spanish-American War in 1898, but when it was 
impending, Senator Lodge urged the purchase of the islands as a naval 
and coaling station. A bill was accordingly reported on March 31, 1898, 
authorizing the President to acquire the islands for this purpose, ac- 
companied by a valuable report by Senator Lodge. The bill was not 
acted upon. 

In 1902 the two countries agreed to the purchase and conveyance of 
the islands for the sum of five million dollars, and on January 24, 1902, a 
treaty providing for this was signed. It was advised and consented to by 
the Senate, but Denmark failed this time to ratify it. 

Europeans sometimes express displeasure with American methods of 
ratifying treaties which have been signed by American diplomats duly 
authorized so to do. But some European countries require the approval 
of the legislature and it is believed that, after the present unspeakable 
war, the wings of a monarch or two will be clipped, at least their coun- 
tries will never be safe over night if irresponsible persons are allowed to 
make foreign compacts and keep them secret, or indeed, if they be per- 
mitted to ratify treaties, although made public, without the advice and 
consent of an internal body more or less subject to the control of the 
people, who pay dearly for their rulers’ mistakes. 

Denmark is one of these countries. 

By Article XXIII of the Constitution of 1849, the consent of the 
Rigsdag was specifically required to treaties of cession. A well informed 
writer thus states the present practice of Denmark: 

It is expressly provided in Article XLVII of the present Constitution that no tax 
can be imposed, altered or abolished, no loan be assumed, nor any domains belonging 
to the state be alienated, except in virtue of a law. * * * The treaty signed 
January 24, 1902, for the cession to the United States of the Danish West Indies, 
failed because of the refusal of the Rigsdag to give its consent. It appears to be the 
practice not to ratify treaties that require legislation to render them effective and 
binding on individual subjects, or that involve an expenditure, until the necessary 
measures have been adopted by the Rigsdag.* 


The cession of the islands is again before the Rigsdag, and it is for its 
members to decide whether they will or will not part with their foothold 
in the Western World. The price of real estate has gone up since 1902 
when five million dollars were unacceptable. If it is a matter of price, 
five times that sum may be persuasive, for the Old World is not averse 
to the dollars of the new. But this is not a question of dollars to the 


4 Crandall’s Treaties, Their Making and Enforcement, 2nd ed. 1916, p. 332. 
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Dane, who did not propose to sell; it was Seward and it is Seward’s 
countrymen who flip the coin in their faces. It is a question of lessening 
their national domains already lessened by their southern neighbor. 
The islands are comparatively valueless to Denmark, and they would 
only be a cause of war with the United States if they passed into other 
hands without the consent of the United States, and the United States is 
not inclined to consent for the reasons set forth by Senator Lodge in his 
report to the Senate from the Foreign Relations Committee: 


The arguments in favor of the possession of these islands can be briefly stated, and 
appear to the undersigned to be unanswerable. So long as these islands are in the 
market there is always the danger that some European Power may purchase or try 
to purchase them. This would be an infraction of the Monroe Doctrine, and would 
at once involve the United States in a very serious difficulty with the European 
Power which sought possession of the islands. In the interest of peace, it is of great 
importance that these islands should pass into the hands of the United States and 
cease to be a possible source of foreign complications, which might easily lead to war. 

From a military point of view the value of these islands to the United States can 
hardly be overestimated. We have always been anxious to have a good naval and 
coaling station in the West Indies. Important in time of peace, such a station would 
be essential to our safety in time of war. Successive administrations have labored to 
secure a West Indian naval station. During the war of the rebellion the United 
States leased the harbor of St. Nicholas from Hayti for this purpose. General Grant 
endeavored during his presidency to secure Samana Bay. The effort to obtain the 
Danish Islands, as has been shown, was begun by Mr. Seward during the presidency 
of Abraham Lincoln. The fine harbor of St. Thomas fulfills all the required naval and 
military conditions. 

As has been pointed out by Captain Mahan, it is one of the great strategic points 
in the West Indies. The population of the three islands is only 33,000, of whom 
nearly 30,000 are negroes, the others being chiefly of English or Danish extraction. 
There is no possibility of any material increase in the population, and annexation 
would never involve at any time the troublesome question of Statehood. The Danish 
Islands could easily be governed as a Territory—could be readily defended from 
attack, occupy a commanding strategic position, and are of incalculable value to the 
United States, not only as a part of the national defense, but as removing by their 
possession a very probable cause of foreign complications.® 

JAMES Brown Scort. 


THE TREATY BETWEEN THE UNITED STATES AND HAITI OF SEPTEMBER 16, 
1915 


On May 3, 1916, there were exchanged at Washington the ratifications 
of the treaty signed at Port-au-Prince on September 16, 1915, having 
for its object, as stated in the preamble, to remedy the present condi- 


5 Senate Executive Report No. I, 57th Congress, First Session. 
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tions of the revenues and finances of Haiti, to maintain the tranquility 
of the Republic and to carry out plans for the economic development 
and prosperity of the Republic and its people, with which aims and 
objects the United States expresses itself as being in full sympathy and 
toward the accomplishment of which it is desirous in all proper ways to 
contribute.!_ That the misfortunes of the black republic of the Caribbean, 
to which the preamble to the treaty alludes, are only too true is evidenced 
by the record of events in that country. The complications with foreign 
Powers growing out of the inability of the Republic to meet its financial 
obligations, the repeated revolutionary wars in which the native blood has 
been shed, in some instances in the most shocking manner; the backward 
state of the development of the resources of what is acknowledged to be a 
rich and fertile country and the consequent poverty of its people, are all 
matters of which the casual observer of current events is aware. 

Were these unfortunate conditions the result of some temporary 
derangement in the domestic affairs of Haiti, there might be some ques- 
tion as to the expediency and propriety of the intervention of the United 
States. Unfortunately, however, instead of such conditions being of a 
temporary nature they seem to the sympathetic critic to have existed too 
long almost as a part, one might say, of the national life of the Republic. 
The present treaty is not the first attempt on the part of enlightened 
leaders of Haiti to secure order and peace in their country by appealing 
to its happier neighbor of the North. The United States, however, 
adhering strictly to its policy of non-intervention in the domestic affairs 
of other nations of the Western as well as of the Eastern Hemisphere, has 
always heretofore turned a deaf ear to such appeals. But the construc- 
tion of the Panama Canal as a national enterprise of the United States, 
now regarded as a vital spot in the self-preservation of the nation, has 
made it essential that conditions should not be permitted to continue 
to exist which would justify any foreign Power in establishing itself in 
the vicinity of the canal and thus become a menace to it in case the 
friendly relations of such a Power with the United States should un- 
fortunately be interrupted. In consequence, a notable change has taken 
place in the attitude of the United States toward countries bordering on 
the Caribbean Sea, and in recent years, instead of repelling their ad- 
vances, the United States has welcomed their appeals for material and 
moral aid, and it is believed that those countries which have been so 
fortunate as to receive such aid are better off as the result. 


! The text of the treaty is printed in the Supplement to this JouRNAL, p. 234. 
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An examination of the provisions of the treaty will disclose the extent 
and nature of the new relations between the contracting parties. 

Article I pledges the good offices of the United States to aid Haiti in 
the proper and efficient development of the agricultural, mineral and 
commercial resources of the latter on a firm and solid basis. 

The control of customs houses has always been one of the first objec- 
tives of revolutions and the improper use of the funds there collected 
has too often been the cause of complications with foreign Powers. 
Article II, therefore, places the responsibility of collecting and applying 
the customs receipts upon a General Receiver who, with necessary aids 
and employees, is to be nominated by the President of the United States 
and thereupon appointed by the President of Haiti. This provision 
differs in form, but not in substance, from a similar provision in the Re- 
ceivership Convention between the United States and Santo Domingo, 
Haiti’s neighbor upon the island occupied by the two republics. Under 
the Dominican Convention the General Receiver and his assistants and 
employees are appointed directly by the President of the United States 
instead of being nominated by him for appointment by the President of 
Santo Domingo. While the result is the same in each case, the procedure 
adopted in the case of Haiti seems to have more regard for the sover- 
eignty of the Republic. 

It is further provided in Article II that a Financial Adviser, similarly 
nominated and appointed, shall be attached to the Ministry of Finance 
for the purpose of devising an adequate system of public accounting, 
aiding in increasing the revenues and adjusting them to the expenses, 
inquiring into the validity of the debts of the Republic, enlightening both 
governments with reference to all eventual debts, recommending im- 
proved methods of collecting and applying the revenues, and making 
such other recommendations to the Ministry of Finance as may be 
deemed necessary for the welfare and prosperity of Haiti, and the latter 
official is required to lend efficient aid to give effect to all of such pro- 
posals and labors. It is further provided in Article IV that the Financial 
Adviser shall, in co-operation with the Government of Haiti, collate, 
classify, and make a full statement of all the debts of the Republic, the 
amounts, character, maturity and condition thereof, and the interest 
accruing and the sinking fund requisite to their final discharge. No such 
provisions are found in the convention with Santo Domingo, for the rea- 
son that the adjustment and settlement of the debts and claims of Santo 
Domingo had been previously arranged by a financial adviser designated 
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by the United States, and his work was performed before the convention 
was concluded and the general results thereof were set out in the preamble. 

In order to enable the General Receiver properly to exercise his func- 
tions, Article III requires the Government of Haiti to provide by law or 
appropriate decrees for the payment of all customs duties to the General 
Receiver, and to extend to him and to the Financial Adviser all needful 
aid and protection in the execution of the powers conferred and duties 
imposed upon them, and the United States on its part is to extend like 
aid and protection. The necessity for such a provision is obvious, for 
unless the General Receiver has the proper authority and protection 
guaranteed by both contracting parties, the fulfillment of the terms of 
the treaty might easily be placed in jeopardy. A similar provision is 
contained in the Dominican Receivership Convention. 

Article V of the treaty prescribes how the funds collected by the 
General Receiver shall be applied, namely, first, to the salaries and 
expenses of the Receivership and of the Financial Adviser, which, under 
Article VI shall not exceed five per cent of the collections and receipts 
from customs duties unless by agreement of the two Governments; 
secondly, to the interest and sinking fund of the public debt; thirdly, to 
the maintenance of a constabulary, referred to in a later article of the 
treaty; and, finally, the remainder to be paid to the Haitian Govern- 
ment for its current expenses. The Dominican Receivership Convention 
likewise contains detailed stipulations concerning the application of the 
funds collected. They necessarily differ in detail to conform to the 
provisions of the loan contract, the execution of which was the principal 
object of the Dominican Convention. 

The General Receiver is required by Article VII to make monthly 
reports to the appropriate officer of the Republic of Haiti and to the 
Department of State of the United States, which reports shall be open to 
inspection and verification at all times by the appropriate authorities of 
each of the contracting governments. An identical provision is con- 
tained in the Dominican Receivership Convention. 

In order to safeguard Haiti against the unwise accumulation of debts, 
it is provided in Article VIII that Haiti shall not increase its public debt 
except by previous agreement with the President of the United States. 
A like provision is found in the Dominican Convention, with the inter- 
esting distinction that the previous agreement under the latter conven- 
tion is made with the Government of the United States instead of with 
the President of the United States. The change of phraseology is no 
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doubt due to the desire to remove any question that such an agreement 
can be made by the President as an executive act as distinct from an 
agreement by the Government of the United States requiring the advice 
and consent of the Senate. 

Article VIII contains a further provision that the Republic of Haiti 
shall not contract any debt or assume any financial obligation unless the 
ordinary revenues of the Republic available for that purpose after de- 
fraying the expenses of the government, shall be adequate to pay the 
interest and provide a sinking fund for the final discharge of such debt. 
This provision is not taken from the Dominican Receivership Conven- 
tion, but is modeled after Article II of the Platt Amendment to the Con- 
stitution of Cuba and incorporated as Article II in the treaty between 
the United States and Cuba, concluded May 22, 1903. 

By Article LX Haiti further agrees not to modify the customs duties in 
a manner to reduce the revenues therefrom without a previous agree- 
ment with the President of the United States. A similar provision is 
contained in the Dominican Receivership Convention. This article of 
the Haitian Treaty contains an additional pledge by the Government of 
Haiti to co-operate with the Financial Adviser in his recommendations 
for improvements in collecting and disbursing the revenues and for new 
sources of needed income. 

The foregoing provisions relate to the revenues and finances of the 
Republic. Article X is designed to carry out the second object of the 
treaty, namely, the maintenance of the tranquility of the Republic. 
Under this article the Haitian Government, in order to preserve domestic 
peace, secure individual rights and the observance of the present treaty, 
obligates itself to create without delay an efficient constabulary, both 
urban and rural. This constabulary is to be composed of native Haitians, 
organized and officered by Americans appointed by the President of 
Haiti upon the nomination of the President of the United States. Haiti 
agrees to clothe the American officers with proper and necessary author- 
ity and to uphold them in the performance of their functions. They 
are to be replaced by Haitians who are found to be qualified after exam- 
ination conducted under the direction of a board to be selected by the 
senior American officer and in the presence of a representative of Haiti. 
In order to prevent factional strife and disturbances, it is specifically 
provided in this article that the constabulary shall have, under the direc- 
tion of the Haitian Government, supervision and control of arms and am- 
munition, military supplies and traffic therein throughout the country. 
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Article XI of the treaty follows the Platt Amendment to the Con- 
stitution of Cuba (Article 1) by providing that Haiti shall not surrender 
any of the territory of the Republic by sale, lease, or otherwise, or juris- 
diction over such territory, to any foreign government or Power, nor 
enter into any treaty or contract with any foreign Power or Powers that 
will impair or tend to impair the independence of Haiti. 

To take care of the foreign claims against Haiti, Article XII provides 
that that government shall execute with the United States a protocol for 
the settlement of such claims by arbitration or otherwise. It would 
appear from the wording of this article that the United States is to be a 
party to such settlement. 

The final object of the treaty, namely, the economic development of 
the Republic and the prosperity of its people, is taken care of in Arti- 
ele XIII, which provides for the appointment of an engineer or engi- 
neers by the President of Haiti upon the nomination of the President of 
the United States for the execution of such measures as, in the opinion 
of the two contracting parties, may be necessary for the sanitation and 
public improvement of the Republic of Haiti. 

There then follows in Article XIV, first, a general provision that the 
high contracting parties shall take such steps as may be necessary to 
insure the complete attainment of any of the objects comprehended in 
the treaty, and, secondly, another provision taken from the Platt Amend- 
ment to the Constitution of Cuba whereby it is agreed that the United 
States shall, should the necessity arise, lend its aid for the preservation 
of Haitian independence and the maintenance of a government adequate 
for the protection of life, property and individual liberty (See Article III 
of the Platt Amendment).” 

Article XV contains the usual provisions concerning ratifications, and 
Article XVI provides that the treaty shall remain in force for ten years 
and for another ten years if, for specific reasons presented by either of the 
high contracting parties, the purpose of the treaty has not been fully 
accomplished. 

The treaty will thus be seen to be a composite of provisions taken from 
conventions which have previously been concluded by the United States 
and tested by actual experience, namely, the Platt Amendment to the 
Constitution of Cuba and the Dominican Receivership Convention. 
The provisions concerning the Financial Adviser and the constabulary, 


2 For an interpretation by Mr. Root of this expression as used in the Platt Amend- 


ment, see this JouRNAL, Volume 8, p. 887. 
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not found in either of the documents mentioned, follow in many respects 
the informal agreement between the United States and Liberia, the 
customs of which are now being administered by a receivership headed by 
an American official designated by the President of the United States 
and appointed by the President of Liberia. 

The treaty has been popularly referred to as a protectorate treaty. 
While protection is afforded under its terms in all needed respects, the 
treaty, like its predecessors, the Dominican Receivership Convention 
and the Platt Amendment, lacks one essential element of a real protect- 
orate, namely, the conduct of the foreign relations of the protected 
country by the protecting country. The condition created by the treaty 
is more analogous technically to the spheres of influence claimed by 
European Powers in certain parts of the world, but with this very im- 
portant distinction, that the European spheres of influence are primarily 
maintained for the commercial advantage of and exploitation by the 
dominant state, while in the case of Haiti and other countries similarly 
situated, the motives underlying the arrangements are the domestic se- 
curity, economic development and national prosperity of the Caribbean 
countries and the self-defense of the United States. 

GEORGE A. FINCH. 


THE EXECUTION OF CAPTAIN FRYATT 


On June 23, 1916, the steamer Brussels, belonging to the Great Eastern 
Railway, was captured by German warships. The captain of the Brus- 
sels, one Charles Fryatt by name, a British subject, was taken to Zee- 
brugge in Belgium, tried by a German court martial at Bruges on 
July 27th, condemned to death by shooting, and executed the afternoon 
of the same day, for having attempted, on March 20, 1915, to ram the 
German submarine U-33. 

The facts surrounding the capture, trial and execution of Captain 
Fryatt and the justification for the action of the German authorities in 
the premises are contained in what purport to be official statements of 
the German Government, the material portions of which are quoted with- 
out comment. On July 28th, the day after the execution, a despatch, 
said to be a German communiqué, appeared in the press, which reads in 
part as follows: 

The accused was condemned to death because, although he was not a member of a 
combatant force, he made an attempt on the afternoon of March 20, 1915, to ram the 
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German submarine U-33 near the Maas lightship. The accused, as well as the first 
officer and the chief engineer of the steamer, received at the time from the British 
Admiralty a gold watch as a reward of his brave conduct on that occasion, and his 
action was mentioned with praise in the House of Commons. 

On the occasion in question, disregarding the U-boat’s signal to stop and show his 
national flag, he turned at a critical moment at high speed on the submarine, which 
escaped the steamer by a few meters only by immediately diving. He confessed that 
in so doing he had acted in accordance with the instructions of the Admiralty. 

One of the many nefarious franc-tireur proceedings of the British merchant marine 
against our war vessels has thus found a belated but merited expiation.' 


On the 10th of August, the German Government issued a further state- 
ment justifying Captain Fryatt’s execution, apparently in reply to 
criticism of the act on the part of the British Government and press. 
This statement follows: 


It is only too intelligible that the English Government attempts to justify Captain 
Fryatt’s action, for it is itself in a high degree a fellow-culprit. Captain Fryatt, 
acting as he did, acted only on the advice of his government. 

The British Government’s statement intentionally misleads the public. Captain 
Fryatt did not attempt to forestall an under-water attack, without warning, by the 
The U-boat was above water, and signaled to him when above water to 


submarine. 
Therefore, he did not 


stop, according to the international code of naval warfare. 
merely attempt to save the lives of his crew, because they were not endangered. 
Moreover, on March 28, 1915, Captain Fryatt allowed the submarine, which was 
approaching his ship for the purposes of examination, to draw up close, so as to ram 
her suddenly and unexpectedly, his object being to destroy her, and so gain the re- 
ward offered by the British Government. This act was not an act of self-defense, but 
a cunning attack by hired assassins. Captain Fryatt boasted of his action, though 
happily he failed to attain his object. This was brought home to him during the trial 
by witnesses from the crew of the submarine in question, whose evidence was against 
him. The British Parliament believed he had succeeded and praised his conduct, and 
the British Government rewarded him. 

The German War Tribunal sentenced him to death because he had performed an 
act of war against the German sea forces, although he did not belong to the armed 
forces of his country. He was not deliberately shot in cold blood without due con- 
sideration, as the British Government asserts, but he was shot as a franc-tireur, after 
calm consideration and thorough investigation. As martial law on land protects the 
soldiery against assassination, by threatening the offender with the penalty of death, 
so it protects the members of the sea forces against assassination at sea. Germany 
will continue to use this law of warfare in order to save her submarine crews from 
becoming the victims of francs-tireurs at sea.? 


It is not the purpose of the present comment to discuss the facts of 
the case, or to sift and weigh conflicting evidence, but, accepting the 


‘ New York Times Current History, September, 1916, p. 1017. 2 [bid., p. 1019. 
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German statement of the facts of the case to be correct for present pur- 
poses, to refer to some authorities which may seem to throw light upon 
the principle of law supposed to be involved. 

The question involved in the case appears to be whether a belligerent 
merchant vessel has the right to resist visit and search by an armed 
vessel of the enemy, or whether it is the duty of a belligerent merchant- 
man to allow visit and search without resistance. In approaching this 
question, a distinction must be drawn between the right and duty of a 
neutral ship, on the one hand, and of a belligerent ship on the other. 
It is law and practice, for which no authority need be cited, that a neu- 
tral ship must allow visit and search, and that if it attempts to resist, or 
if it does resist, it subjects itself to capture. The reason for this is that a 
neutral merchantman is not liable to capture merely because it is a 
neutral vessel met upon the high seas, but only if it is engaged in an act 
or transaction which under international law allows a belligerent to 
capture it. Under law and practice, innocent and unoffending private 
property of the enemy is liable to capture upon the high seas, and visit 
and search, which in the case of the neutral merchantman is in the 
nature of inquiry, is, in the case of the enemy merchantman, an attack, 
a hostile act culminating in capture. As the steamer Brussels was an 
enemy, not a neutral, merchantman, this phase of the subject will not 
be pursued further, but it has been mentioned to clear up a confusion of 
ideas which seems to exist on this subject. 

In the case of the Nereide (9 Cranch, 388), decided by the Supreme 
Court of the United States in 1815, and.involving the question whether a 
neutral had a right to place his goods on an armed belligerent merchant- 
man, and whether the goods were forfeited by a resistance of the vessel 
in which the owner of the goods took no part, Chief Justice Marshall 
considered in a broad and masterly way the status of a belligerent mer- 
chantman, armed or unarmed, and its right and duty to resist capture. 
The Chief Justice held that the neutral could use indiscriminately an 
armed or an unarmed belligerent vessel, and that, in so far as the present 
question was concerned, there was no difference between either. At 
least he failed to discover or to state it. ‘It is difficult,’ he said, “to 
perceive in this argument anything which does not also apply to an 
unarmed vessel. In both instances it is the right and the duty of the 
varrier to avoid capture and to prevent search. There is no difference 
except in the degree of capacity to carry this duty into effect.”” And in 
the case of the Atalanta (3 Wheaton, 409), decided in 1818, which was 
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in the nature of an appeal from the decision of the Supreme Court in 
the case of the Nereide, Mr. Justice Johnson, distinguishing between the 
case of a neutral and a belligerent vessel, thus stated what is believed to 
be the law as well as the rule of reason within the compass of a single 
sentence: ‘‘ Resistance, either real or constructive, by a neutral carrier, is, 
with a view to the law of nations, unlawful; but not so, with the hostile 
carrier; she had a right to resist, and in her case, therefore, there is no 
offense committed, to communicate a taint to her cargo.”’ 

Within a twelvemonth of the outbreak of the present miserable and 
insensate war, the question of the right of a private vessel of the enemy 
to defend itself was raised and discussed at the meeting of the Institute of 
International Law held at Oxford in the month of August, 1913. The 
meeting was said to be the largest and best attended which the Institute 
had held, and there were publicists in attendance unofficially represent- 
ing fifteen countries, among them Great Britain, France, Germany, 
Austria-Hungary, Italy, and the United States. The question was 
raised and discussed. Exception was taken to the third paragraph of 
Article 13 of the proposed Manual of Maritime Warfare, then under 
consideration, and which, adopted by the Institute at the Oxford session, 
is therefore called the Oxford Manual of Naval War. The article in 
question is Article 12 of the Manual as adopted and paragraph 3 of the 
draft is the third paragraph of Article 12 as adopted. Article 12 reads: 


Article 12. Privateering, private vessels, public vessels not war-ships. Privateering 


is forbidden. 
Apart from the conditions laid down in Articles 3 and following, neither public nor 


private vessels, nor their personnel, may commit acts of hostility against the enemy. 
Both may, however, use force to defend themselves against the attack of an enemy 


vessel.* 


When Article 13 of the proposed draft was taken up, Mr. Triepel, 
professor of international law in the University of Berlin, moved the 
suppression of the third paragraph thereof recognizing the right of 
private belligerent vessels to defend themselves against attack. He said 
that ‘‘a merchantman never has the right to defend itself even if the 
attack of which it is the object is unlawful. It is not for the vessel to 
decide this question for itself.”” Mr. Oppenheim, professor of interna- 
tional law in the University of Cambridge, moved on the contrary that 


3 Resolutions of the Institute of International Law, Carnegie Endowment, 1916, 


p. 177. 
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“the Institute maintain the principle based on custom which allows a 
private vessel to defend itself.” 

Mr. Edward Rolin-Jaequemyns, taking part in a later stage of the 
discussion, expressed the opinion that 


Sufficient account was not taken of the difference between the rules of belligerency 
and the rules of neutrality. Doubtless the neutral which resists loses the benefit of its 
neutral status, but in the Manual only the rules of belligerency should be considered. 
The case considered in the third paragraph of Article 13 is that of a vessel representing 
in itself a considerable force. The commission did not consider it possible to admit 
that a very large merchantman, manifestly superior in force to a little war vessel, 
should necessarily submit to the injunctions of the latter. If it should succumb in the 
struggle, it could be captured, but it could not be considered as having violated the 
rules of the law of nations. Such is the exact sense which the commission has as- 
cribed to Article 13, paragraph 3. 


Mr. Triepel thereupon declared that he would be disposed to retain 
the third paragraph of Article 13, on the condition that there be added 
to it the words “visit is not to be considered as an attack!” 

The late Professor Fiore, of Italy, considered the question as very 
simple. ‘‘Force,”’ he said, ‘ought to be met by force, no matter how 
this force is manifested.” 

Lord Reay, of Great Britain, in support of Fiore’s view, asked that 
the Institute vote Article 13 as it was drafted in the project submitted 
by the commission. He stated that the lawfulness of the permission 
given by the Admiralty to certain large vessels to carry four cannon had 
been contested even by intelligent persons. The text of the third para- 
graph of Article 13 would dissipate all objections on this point. Lord 
Reay therefore asked the Institute to assert for merchant vessels the 
right of legitimate defense in the conditions stated. 

Mr. Clunet, of France, also asked the Institute to admit the right of 
legitimate defense, saying that an enemy vessel which is subject to cap- 
ture could not be asked to court capture. And he also stated that be- 
tween belligerents, international law is not violated by the exercise of 
the right of legitimate defense inserted in the third paragraph of Arti- 
cle 13. 

In the end, after all members and associates had taken part in the 
discussion who cared to do so, as the minutes expressly state, “ Article 13 
in the form in which it was proposed by the commission was adopted by 
the institute by a large majority.”’ 

It is the rule of the Institute for each member or associate to answer 
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to his name in the roll call and to vote for or against the project as a 
whole after the different articles have been discussed and accepted one 
by one. The project containing the right of a merchant vessel to defend 
itself was adopted after five days’ consideration by the vote of 53 of the 
54 members, including therein Professor Triepel. The 54th member, 
Mr. Anzilotti, of Italy, abstained from voting because he was not in 
favor of some of the principles contained in the Manual and because he 
did not care to approve the resolutions adopted at the Christiania ses- 
sion, in which he did not take part. 

Therefore, as late as August, 1913, the overwhelming consensus of 
living publicists was in favor of the right on the part of a belligerent 
merchant vessel to defend itself from attack. It should also be said in 
this connection that at the same session of the Institute, and in connec- 
tion with this same article and paragraph, a proposition was made and 
voted down that a belligerent merchantman was not justified in con- 
sidering the signal or order of an enemy war vessel to stop as an attack 
justifying the use of force on the part of the belligerent merchantman.‘ 

In this connection, it is of very great importance to quote a passage 
from a German publicist who has made a specialty of the law of maritime 
warfare, who was aware of the discussion which took place in the In- 
stitute of International Law concerning the right of an enemy merchant 
vessel to use force to defend itself against attack, and who was also 
familiar with the views expressed by Professor Oppenheim in favor of the 
right, and by Professor Triepel against the right, in articles which ap- 
peared in the Zeitschrift fiir Vélkerrecht in 1914, of which periodical 
Dr. Hans Wehberg, for it is to him reference is made, was then an asso- 
ciate editor. It is also to be borne in mind that Dr. Wehberg’s work, 
to which reference is made, is entitled The Law of Maritime Warfare, 
that it was published in 1915, and that in the text it considers events of 
the war in so far as they concern maritime warfare down to the middle 
of November, 1914. Ina section of this work dealing with resistance to 
visit, pages 282-288, Dr. Wehberg considers the very subject in ques- 
tion. In the introductory passages, he calls attention to the differences 
between the laws of land and maritime warfare, and states the confusion 
which results if they be not kept separate and distinct. He illustrates 
this point by saying that it would be as unjustifiable to say that armed 
resistance by noncombatants was excluded in maritime warfare because 
it was not permitted in land warfare, as it would be to say that private 

4 Annuaire de l'Institut de Droit International, 1913, Vol. 26, pp. 516-521, 607-609. 
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property of the enemy could not be captured on the high seas because 
private property of the enemy on land was not subject to capture. While 
admitting that warfare is only permitted on land between organized 
forces of the enemy, he immediately adds that the question of armed 
resistance of enemy merchantmen has not been the subject of discussion 
among modern nations. After having made these introductory observa- 
tions rejecting the applicability of the principles of land warfare to naval 
warfare, and reprobating the tendency of theorists to decide special 
cases by general principles to which they do not apply, Dr. Wehberg 
thus continues: 


The resistance of enemy merchant ships to capture would be then only inadmissible 
if a rule against this had found common recognition. But in truth, no single example 
can be produced from international precedents in which the states have held resist- 
ance as illegal. Rather, in the celebrated decision of Lord Stowell in the case of the 
Catharina Elizabeth, resistance was declared permissible, and Article 10 of the Amer- 
ican Naval War Code takes the same viewpoint. Also by far the greater number of 
authors and the Institute of International Law share this view. 

Also de lege ferenda the prevailing view is to be advocated. Should great merchant 
ships worth millions allow themselves to be taken by smaller ships only because the 
latter comply with the requirements of a so-called warship? * * * 

The enemy merchant ship has then the right of defense against enemy attack, and 
this right it can exercise against visit; for this is indeed the first act of capture. The 
attacked merchant ship can indeed itself seize the overpowered warship as a prize.® 


Dr. Georg Schramm, Adviser to the German Admiralty, and Professor 
Heinrich Triepel, are the chief, if not the only, German publicists who 
have denied the right of the belligerent merchant ship to arm itself 
against attack and to defend itself if attacked. In his work entitled Das 
Prisenrecht in seiner Neuesten Gestalt, which may be translated as “‘ Prize 
Law in its Newest or Latest Form,’”’ Dr. Schramm says: 


A merchantman has no right of self-defense against the lawful exercise of the right 
of stoppage, search, and seizure. Self-defense is to be understood as a defense against 
an unlawful interference with lawful property. But in exercising the aforementioned 
rights the belligerent keeps within the sphere of his recognized rights, and therefore 
does not act contrary to law. The merchantman must therefore tolerate this inter- 
ference of the belligerent; a defense, that is, an action for the purpose of warding him 
off, on the part of the merchantman, would, on the contrary, constitute an encroach- 
ment upon the sphere of rights of the belligerent. This applies in general to both 
neutral and hostile merchantmen. The latter have no exceptional status. They like- 
wise have no right of self-defense. The contrary view, which has been held even in 


’ Handbuch des Vélkerrechts, Vol. IV, pts. 1 and 2 (Das Seekriegsrecht), pp. 284-285. 
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modern literature, especially English and American, and which would attribute to 
the crew of a hostile merchantman the status of combatants with respect to the 
enemy warship, is based not only on an absolute misjudgment of the modern idea of 
the legal regulation of warfare as an armed conflict between nations, but also on a 
denial of the legal maxim which, in land and naval war, grants only to the organized 
forces of the nations the authority to employ armed force in both attack and defense. 
This view is moreover illogical; for if hostile merchantmen, which owing to their 
very status as hostile ships are with few exceptions subject to capture and confisca- 
tion, were to be granted a right of resistance, then such authority would with all the 
more right have to be conceded to neutral ships, which are allowed on general prin- 
ciples to travel about freely even in naval war and are subject to seizure only under 
certain conditions (as in case of breach of blockade, the conveyance of contraband, 
ete.,) as well as, under certain circumstances (not always) to confiscation. And 
nevertheless even those authors who would concede an exceptional status to hostile 
merchantmen recognize the fact of forcible resistance on the part of neutral mer- 
chantmen as a ground justifying the confiscation of the ship. It is worthy of remark 
that this doctrine that hostile merchantmen possess a right of defense as against the 
lawful acts of a warship of the enemy, while held only sporadically in the literature 
on the subject and lacking a legal basis from the standpoint of the modern law of war, 
has yet, here and there been recognized in the prize law provisions of individual 
nations. For instance, Article 209 of the Italian Codice per la marina mercantile 
of October 24, 1877, contains the following provision: ‘‘ Merchantmen when attacked 
by ships, even by warships, may defend themselves and capture them; they may also 
go to the defense of any other national or allied ships which are being attacked and 
join with them to capture prizes.”’ Article 210 of the said Codice further states that 
in case a hostile ship ‘‘seen from the shore of the state”’ were to attempt to capture 
a prize, any national would be entitled to arm a ship (di formare armamenti), and 
go to the assistance of the merchantman attacked. Article 15 of the Russian Prize 
Regulations of March 27, 1895, is also pertinent to the subject; it declares: ‘‘This 
right (that is, the right to stop, search and seize merchantmen and their cargoes) is 
conceded to merchantmen in the following cases only: (1) in case of attack by allied 
or suspected vessels, and (2) when it is necessary to go to the assistance of Russian or 
neutral vessels attacked by the enemy.” A similar process of reasoning prompted the 
provision of Article 10, paragraph 2 of the Naval War Code which recognizes the 
claim to the treatment as prisoners of war on the part of the crew of hostile mer- 
chantmen who are captured while engaged in self-defense or who have resisted attack 
in order to protect the ship entrusted to them. In so far as these provisions are not 
directed to the warding off of piratical attacks of merchantmen, they are without any 
legal foundation. (Pages 308-310.) 


To these contentions of Dr. Schramm, Professer Oppenheim, of the 
University of Cambridge, has replied in a German article entitled ‘‘ The 
Position of Enemy Merchant Ships in Maritime Warfare,” contributed 
to the Zeitschrift fiir Vélkerrechts, Vol. 8, pp. 154-169. Professor A. 
Pierce Higgins considers Professor Oppenheim’s reply to be unanswer- 
able, but Professor Triepel does not share this view, and has himself 
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made a reply entitled “ Resistance against Seizure of Enemy Merchant 
Ships,”’ likewise contributed to the same German journal of international 
law. An article by Professor Higgins himself, entitled ‘‘Armed Mer- 
chant Ships,” is printed in this Journal for October, 1914 (Vol. 8), 
p. 705. 

Professor Triepel concedes that the right of an enemy merchant ship 
to defend itself against capture is admitted with scarcely a dissenting 
voice by the publicists of different nationalities, including those of 
Germany, and he also concedes that the practice of nations in so far as 
a practice exists is in favor of the right. He states, and properly, that 
the consensus of publicists does not make a rule of international law, 
and he claims and exercises the right of examining the question on 
principle. He quotes Professor Oppenheim’s statement that the pub- 
licists are in favor of the right of a merchant ship to defend itself, and 


adds: 


He is right. The literature is upon his side. Not only in the English and the 
Anglo-American works on international law and especially on maritime law, but also 
in the French, Belgian, Italian, and Swedish science, the right of self-defense as far 
as I can see is generally acknowledged. Only in very isolated cases a doubt is ven- 
tured. The majority of the later German writers maintain silence on the question. 
In the older writers, the English doctrine is followed.® 


And in the footnotes to the passage quoted, he enumerates the author- 
ities which overwhelmingly sustain the right. In the matter of practice, 
Professor Triepel claims that the only adjudged cases are to be found in 
English and American courts. These are The Catherina Elizabeth (5 C. 
Rob. 232), decided in 1804, in which Sir William Scott, later Lord 
Stowell, after saying that a neutral could not resist visit and search, went 
on to say “with an enemy master, the case is very different. No duty is 
violated by such an act on his part—lupum auribus teneo—and if he can 
withdraw himself, he has a right so to do.”’ The other is the case of 
The Nereide, from which the passage has already been quoted in which 
Chief Justice Marshall holds that it is both the right and the duty of an 
enemy merchantman to defend itself from capture. 

To break the force of these precedents admitting the right of self- 
defense, and they are the only adjudged cases apparently on the sub- 
ject, Professor Triepel insists that neither the decision of a national court 
nor of a prize court in a particular country binds a foreign country. This 


6 Zeitschrift fiir Vétkerrecht, 1914 (Vol. VIIL), p. 391. 
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contention may be admitted. It is, however, equally clear that the 
views of Dr. Schramm and of Professor Triepel do not bind a foreign 
country, and a decision of the Supreme Court of the United States can 
bé quoted, if it were needed, to the effect that even the views of Germany 
or of any other nation do not and can not of themselves make inter- 
national law.’ 

The truth seems to be that the change in maritime warfare in whith 
merchant vessels would have no chance to protect themselves against 
heavily-armed cruisers, and the abolition of privateering by the Declara- 
tion of Paris, caused the merchantmen, armed or unarmed, to be lost 
sight of. The practice of many nations since the Declaration of Paris in 
granting subventions to shipbuilders on condition that merchant vessels 
be built in such a way that they can be converted into auxiliary cruisers 
in case of war, the actual conversion of some such vessels by Russia 
during the war with Japan, and the claim and exercise by such vessels 
of belligerent rights, called attention again to the merchantman as of 
possible use in naval warfare. 

The speech of Mr. Winston Churchill in the House of Commons, 
March 26, 1913, at which time he was First Lord of the Admiralty, 
announcing that Great Britain had adopted the policy of placing arma- 
ment upon merchant vessels in order that they might defend themselves 
against attack, led to a reconsideration in certain quarters, especially in 
Germany, of the whole subject. Those who deny the right of the mer- 
chant vessel to defend itself insist that by the abolition of privateering 
warfare on the high seas has become a contest between state and state, 
in which only duly commissioned public vessels can take part. They 
do not deny that a merchant vessel may be converted into a man-of-war. 
Indeed, the right so to do is in their opinion not open to question, and 
they insist that merchant vessels can be converted into warships, not 
merely in the ports of the country whose flag it flies, but also upon the 


7 See the decision of Chief Justice Marshall in the case of The Antelope, (10 Whea- 
ton, 66, 122), decided in 1825, in which he held: ‘‘ No principle of general law is more 
universally acknowledged, than the perfect equality of nations. Russia and Geneva 
have equal rights. It results from this equality, that no one can rightfully impose a 
rule on another. Each legislates for itself, but its legislation can operate on itself 
alone. A right, then, which is vested in all, by the consent of all, can be divested 
only by consent; and this [slave] trade, in which all have participated, must remain 
lawful to those who can not be induced to relinquish it. As no nation can prescribe 
a rule for others, none can make a law of nations; and this traffic remains lawful to 
those whose governments have not forbidden it.” 
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high seas. They maintain, however, that until the merchant vessel has 
been converted into a public vessel by an act of the government, manned 
and officered by the naval authorities and subordinated to naval disci- 
pline, the vessel has not legally changed its commercial character and 
that it has not acquired the right to use force. This is to appeal to the 
7th Convention of the Second Hague Conference relating to the Conver- 
sion of Merchant Ships into War Ships, the only international treaty 
dealing with the subject, of which the articles in point follow: 

A merchant ship converted into a war-ship can not have the rights and duties 
accruing to such vessels unless it is placed under the direct authority, immediate 
control, and responsibility of the Power whose flag it flies. (Article 1.) 

Merchant ships converted into war-ships must bear the external marks which 
distinguish the war-ships of their nationality. (Article 2.) 

The commander must be in the service of the state and duly commissioned by the 
competent authorities. His name must figure on the list of the officers of the fighting 
fleet. (Article 3.) 

The crew must be subject to military discipline. (Article 4.) 

Every merchant ship converted into a war-ship must observe in its operations the 
laws and customs of war. (Article 5.) 

A belligerent who converts a merchant ship into a war-ship must, as soon as possi- 
ble, announce such conversion in the list of war-ships. (Article 6.) ® 


But the 7th article of this convention provides that its terms ‘‘do not 
apply except between contracting Powers, and then only if all the bellig- 
erents are parties to the convention.”’ Of the belligerents in the present 
war, the following have not ratified it: Bulgaria, Italy, Montenegro, 
Serbia. Because of this state of facts, the convention has never bound 
any of the belligerents, because it was not ratified by Serbia, and the 
present war began on the 28th day of July, 1914, by the declaration of 
war by Austria-Hungary against Serbia. 

It therefore appears that there is no international agreement that 
only merchant vessels which have been converted into war vessels ac- 
cording to the terms of Convention No. 7 are to be allowed the use of 
force, especially in self-defense. In the absence of an international agree- 
ment to this effect, the rule of law, not created but declared by Lord 
Stowell and Chief Justice Marshall as the practice of nations, obtains, 
and if it is true that ‘no nation can prescribe a rule for others,’’ and 
“none can make a law of nations,” it follows that the attempt of Ger- 
many to deprive belligerent merchant vessels of the right to resist an 


* The Hague Conventions and Declarations of 1899 and 1907, Carnegie Endow- 
ment, 1915, p. 146. 
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attack of the enemy does not change the law of nations which permits 
this right; and if the municipal law of a country has no extra-territorial 
effect, the adoption by Germany of such a rule can not deprive Great 
Britain of the right to order its merchant vessels to resist an attempt to 
capture them. 

It is to be remembered that in the German communiqué of July 28th 
it is stated that Captain Fryatt confessed that in attempting to ram 
the German submarine U-33 “he had acted in accordance with the 
instructions of the Admiralty.”” It may well be that a German subma- 
rine is a very frail craft and that it may be run down by a steamer which 
attacks it and rams it. But if the belligerent merchant vessel has the 
right to resist capture, it has the right to use an amount of force which 
may result in the destruction of the enemy vessel which seeks to attack 
it. 

It is difficult to reconcile the action of the German authorities in 
executing Captain Fryatt with the appendix to the prize code of the 
German Empire, which was in force on March 28, 1915, when Captain 
Fryatt attempted to ram the German submarine U-33. The appendix 
referred to is an order dated June 22, 1914, instructing commanders 
“in respect of their conduct when encountering armed merchant vessels 
during war,” and annexed to the prize code drafted in 1909, and pro- 
claimed as the law of the empire on August 3, 1914, upon the outbreak 
of the war. Article 2 of this appendix reads as follows: 

If an armed enemy merchant vessel offers armed resistance against measures taken 
under the law of prize, such resistance is to be overcome with all means available. 
The enemy government bears all responsibility for any damages to the vessel, cargo, 
and passengers. The crew are to be taken as prisoners of war. The passengers are to 
be left to go free, unless it appears that they participated in the resistance. In the 
latter case they may be proceeded against under extraordinary martial law.® 

Now, if the Brussels had been armed, and had attempted to sink the 
submarine boat, Captain Fryatt and his crew would have been made 
prisoners of war and treated as such. This is an admission that mer- 
chant vessels may be armed and that their resistance is not illegal but 
subjects the crew to the treatment accorded to prisoners of war. This 
article is declaratory not amendatory of international law. It does not 
attempt to change, nor could it legally change, the law of nations as 
evidenced by the practice of nations. It left untouched the right of 


® Huberich & King’s edition of the German Prize Code as in foree July 1, 1915, 


page 75 
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belligerent merchant vessels to defend themselves against attack, 
whether armed or unarmed, by means of guns or by ramming the enemy 
vessel if the master of the merchantman is skilful enough so to do. The 
article does not state the manner in which the vessel is to be armed and 
it is no strained construction to consider the merchantman in its en- 
tirety as an arm in so far as the submarine is concerned. Ramming is 
an effective method of defense against a submarine and the fact that the 
submarine is a frail thing and cannot stand this kind of warfare is its 
misfortune, not the merchantman’s fault. Assuredly an unarmed mer- 
chantman is not so dangerous as an armed vessel, and the presence or 
absence of a gun or two on board should not and does not in enlightened 
practice confer or withdraw the right of a belligerent merchantman to 
resist capture. But, in any event, there is no international agreement 
changing the practice of nations which permits merchant vessels to de- 
fend themselves from attack and capture by armed vessels of the enemy; 
and the municipal ordinance of one country can not change the law of 
any other country, not to speak of all countries. 

If the views above expressed are correct that there is nothing in the 
law nor in the practice of nations which prevents a belligerent merchant 
vessel from defending itself from attack and capture, the execution of 
Captain Fryatt appears to have been without warrant in international 
law and illegal, whatever it may have been according to the municipal 
ordinances of Germany. 

JAMES BROowN Scorr. 


THE ESCAPE OF PAROLED MEMBERS OF THE CREWS OF INTERNED CRUISERS 
IN THE UNITED STATES 


The third number of the Diplomatic Correspondence with Belligerent 
Governments relating to Neutral Rights and Duties, issued by the 
Department of State, contains the correspondence concerning the escape 
of officers and men from German ships interned in the United States. 
In view of the interest in the question, and in view also of the responsi- 
bilities which the United States would assume if it did not take measures 
to prevent the crews of interned ships from escaping, it is advisable to 
state the facts and circumstances of the escape and the attitude of the 
United States in the premises as set forth in the diplomatic correspond- 
ence relating to this matter between Germany and the United States. 
No government can under international law allow its ports to become 
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the basis of hostile operations; and there is an agreement and a practice 
of nations to the effect that belligerent vessels of war shall not be al- 
lowed to fit themselves in neutral ports for hostile operations; that they 
shall not be permitted to remain more than twenty-four hours in a neu- 
tral port, unless it be necessary to fit themselves to go to sea and not 
to fit themselves to give battle. And it is regarded as a duty of each and 
every neutral nation either to compel the belligerent warship to leave 
neutral waters within twenty-four hours after arrival, supposing such 
period has not been extended in case of repairs, or to intern the vessel 
and crew, so that neither it nor its crew may take further part in the 
war in progress. The practice of nations is laid down in Article 24 of 
the Convention Concerning the Rights and Duties of Neutral Powers in 
Naval War, which may be regarded as declaratory of international law. 
Article 24 is therefore quoted: 

If, notwithstanding the notification of the neutral Power, a belligerent ship of war 
does not leave a port where it is not entitled to remain, the neutral Power is entitled 
to take such measures as it considers necessary to render the ship incapable of taking 
the sea during the war, and the commanding officer of the ship must facilitate the 
execution of such measures. 

When a belligerent ship is detained by a neutral Power, the officers and crew are 
likewise detained. 

The officers and crew thus detained may be left in the ship or kept either on another 
vessel or on land, and may be subjected to the measures of restriction which it may 
appear necessary to impose upon them. A sufficient number of men for looking after 
the vessel must, however, be always left on board. 

The officers may be left at liberty on giving their word not to quit the neutral 
territory without permission. 


From time to time German war vessels, usually converted merchant- 
men or auxiliary cruisers, have put into American ports, and have sub- 
mitted to internment rather than to put out upon the high seas, which 
are under the control of their enemy, Great Britain; and, as stated in the 
following passage from Secretary Lansing’s note to the German Ambas- 
sador, dated November 16, 1915, certain paroled officers and men have 
escaped from these vessels: 


On October 10, 1915, six officers, Vizesteuermenn Heinrich Hoffman, Heinrich 
Ruedebusch, Wilhelm Forstreuter, Erich Biermann, and Ing. Aspirants Julius Lust- 
feld and Walter Fisher, of the German cruiser Kronprinz Wilhelm, interned at Nor- 
folk, Virginia, received permission to go ashore and to return by eight a. m., Octo- 
ber 11th. These officers have not been seen since, and are supposed to have departed 
on board the yacht Eclipse, which was purchased by Vizesteuermann Hoffman 
shortly before their departure. 
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On September 29, 1915, Marine Stabsarzt, Dr. Keuger Kroneck, and Lieutenant 
zur See Koch, of the German cruiser Prinz Eitel Friedrich, were given permission to 
go on a visit to New York City and Niagara Falls and to return to their ship on Octo- 
ber 16th. These officers, however, have not returned to their ship and were seen in 
the Pennsylvania Railroad Station, New York City, on October 17th. 

The German cruiser Prinz Eitel Friedrich arrived in American jurisdiction on 
March 10, 1915, and was interned on April 9th, 1915. On March 10th, the com- 
manding officer was directed to allow none of his officers or crew on shore for the 
present. The commander acknowledged the receipt of this notice and stated that he 
would act accordingly. On March 12th the commanding officer asked permission for 
his officers and men to go ashore, if they did not leave Newport News. On March 17, 
1915, two days prior to the granting of the commander’s request, the executive officer, 
i. e. the second officer in command, Otto Brauer, left the ship. The Department now 
has reliable information that Brauer has returned to Germany and is on duty on 
board the Cruiser Lutzow at Danzig. 

Doctor Nolte was granted leave of absence from the Prinz Eitel Friedrich to go to 
Newport News and Old Point Comfort, Virginia, and return on May 13th last. 
Doctor Nolte has not, as yet, returned to his ship. 

On or about June 14, 1915, Herman Deike, engineer officer of the Locksun, interned 
at Honolulu, left his ship and is yet absent in violation of his parole. 

In view of the apparent disregard of these members of the complements of the 
interned vessels at Norfolk for their word of honor while on parole, the Navy Depart- 
ment, on October 14, 1915, was under the necessity of ordering that no officers or 
men be allowed to leave the ships until the absent officers and seamen had returned. 

Notwithstanding this order, on October 15, 1915, two members of the crew of the 
Kronprinz Wilhelm attempted to board the Dutch steamship Maar Tensdyk at 
Newport News, in an endeavor to escape. Seaman Sturm was apprehended and his 
companion, Seaman Kasper, returned to the Kronprinz Wilhelm of his own volition. 
\lso, on November 12, 1915, fireman Thiery was found absent from the Prinz Eitel 
Friedrich at muster, having escaped from his ship. 


Mr. Lansing next called attention to the fact that “‘the incidents re- 
lated have occurred notwithstanding the fact that at the time of the 
internment of these vessels each commanding officer gave a pledge for 
himself, officers, and crews not to commit any unneutral acts and not to 
leave limits prescribed in paroles.’”’ Mr. Lansing thereupon stated and 
very properly that this action on the part of members of the interned 
personnel was contrary to express instructions and the standard of 
honorable conduct to be expected under the circumstances, and that the 
United States would expect not merely a discontinuance of this practice, 
but the return of the members who had violated their paroles to the ju- 
risdiction of the United States. Secretary Lansing also informed the 
German Ambassador that in consequence of these escapes, the United 
States had been forced to discontinue the custom of paroling interned 
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officers and men on their honor and to restrict the very liberal privileges 
previously allowed. Secretary Lansing further invited the attention of 
the German Ambassador to the fact that during the Russo-Japanese 
War, three Russian officers escaped from the Russian ship Lena, which 
was interned in the port of San Francisco, and that the Russian Govern- 
ment, when informed of the fact, “immediately caused the escaped 
officers to return to American jurisdiction, where they were interned for 
the remainder of the war.”’ After further stating that the United States 
considered the action of Russia “‘as in accord with the best practice of 
nations and applicable to the cases” in question, Secretary Lansing 
intimated that Germany should follow the Russian precedent, and give 
the necessary instructions “that Otto Brauer and any others of the men 
mentioned who may now be within German jurisdiction, or who may 
hereafter come within such jurisdiction, be promptly returned to this 
country for internment with their respective ships.”’ 

On February 16, 1916, the German Foreign Office replied to a com- 
munication of the American Ambassador to Germany, in which Under- 
Secretary of State Zimmermann expressed regret that members of the 
interned vessels had escaped and suggested that the terms of the parole 
were not such as to bind the honor of the members to remain within 


American jurisdiction. Thus, he said: 


According to the investigations made by the latter [the German Naval Adminis- 
tration], the commanders of the two auxiliary cruisers, unfortunately, did not suffi- 
ciently instruct their officers and crews regarding the significance of the ‘‘ assurance”’ 
(Versicherung) given by them. Moreover, the expression ‘‘ pledge’? chosen by Rear 
Admiral Beatty in his letter to the commanders does not conform absolutely to the 
idea of the ‘‘word of honor” (Ehrenwort). The persons who escaped, therefore, were 
obviously convinced that they would not, through their act, render themselves 


guilty of a breach of their word of honor. 


The German Under-Secretary stated that only Stabsarzt Kriiger- 
Kroneck had so far returned to Germany and that he would be instructed 
to return to his vessel ‘‘as soon as the American Government has ob- 
tained safe-conduct for him from the hostile governments.”’ The Under- 


Secretary said in this connection that: 


The German Government states expressly that by the return on board his ship of 
Stabsarzt Kriiger-Kroneck the question is not touched whether, after his return, his 
release later on may not have to be granted in accordance with the Hague Convention 
regarding the application of the rules of the Geneva Convention to naval warfare. 
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In a cable dated March 9, 1916, to the American Ambassador to 
Germany, Secretary Lansing rejected the German contentions, stating 
that the officers who had taken refuge in American jurisdiction agreed to 
be interned and that ‘‘therefore, the obligation of remaining with their 
vessels rested wholly with the officers of those vessels.”’ 

As this question is one of substance, not of form, it seems well to quote 
what secretary Lansing has to say in reply to the German contention 
regarding the point of honor, and also to quote Secretary Lansing’s re- 
jection of the German claim to the benefits of the provisions of the 
(Geneva Convention for a German officer who had broken his parole. On 
the first point, Secretary Lansing said: 


That these officers are not cognizant of the principles of international law can not be 
assumed. Promises were given in writing by the captains of the two vessels for them- 
selves, the officers, and the crews of the vessels that they would in no way violate 
American neutrality during their internment. It seems to be indicated by the 
answer of the German Naval Administration that it does not appreciate fully the 
seriousness of the obligation assumed thus by their naval representatives on the two 
vessels in question to remain within the assigned limits with the minimum of trouble 
to the government of the country in which they are interned. They were considered 
as guests of the American Government and not as prisoners of war, and as such guests 
permission was given them to leave the navy yard and to visit on leave any part of 
the United States. Lieutenant Zur see Koch and Doctor Kriiger Kroneck, after 
having availed themselves of the permission mentioned to leave the limits of their 
internment, failed to return as they were unquestionably bound to do. Furthermore, 
money was supplied by Doctor Kroneck with which the yacht Eclipse was purchased 
by six officers of the Kronprinz Wilhelm who escaped from the jurisdiction of the 
Government of the United States. 


On the second point, Secretary Lansing said: 


Should the return of Doctor Kroneck be effected the Government of the United 
States should not consent to his release under the application to naval officers of the 
Geneva Convention rules, as on account of considerable sickness on the interned ships 


his presence on board is necessary. 


So far as appears from the published correspondence between the two 
governments, the escaped officers and men at large, but whose where- 
abouts are unknown to the American Government, have not been re- 
turned by Germany to the United States in accordance with the Russian 
precedent. Secretary Lansing is clearly right in insisting upon the 
seriousness of the affair, because if the word of honor of officers both for 
themselves and for their men is not sufficient to bind the consciences of 
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the paroled members of interned crews, it follows that such members 
must be kept under control and supervision. Otherwise the neutrality of 
the country interning the war vessel and crew will be impugned, and a 
failure to take the necessary measures to prevent the escape of such 
persons will tax governments with unneutral conduct. 

JAMES Brown Scorrv. 


THE BRYAN PEACE TREATIES 


We are printing in the Supplement to this number of the Journal the 
complete English texts of the treaties negotiated by former Secretary of 
State Bryan for the purpose of advancing the cause of general peace, the 
ratifications of which have been exchanged up to the present time 
(October 1, 1916), namely, the treaties with Bolivia, Chile, China, Costa 
Rica, Denmark, Ecuador, France, Great Britain, Guatemala, Honduras, 
Italy, Norway, Paraguay, Peru, Portugal, Russia, Spain, Sweden and 
Uruguay. All of these treaties are based upon the same principle, 
namely, that disputes which the high contracting parties are unable to 
adjust by diplomacy or arbitration shall be referred to a commission 
for investigation and report and that hostilities may not be resorted to 
in the meantime. Several formulas for stating and applying these 
principles were adopted from time to time, and the later treaties present 
a combination of two or more of the different drafts used. It is be- 
lieved that it will be of interest to the readers of the JoURNAL to 
classify the provisions of the treaties so as to show the different forms 
used with respect to the various countries. 


Jurisdictional Clauses 
Four variations of phraseology have been used to express the kind of 
disputes which the high contracting parties agree to refer for investiga- 
tion and report to the permanent international commissions. They are, 
with the countries using them, as follows: 
All disputes of every nature whatsoever to the settlement of which previous arbi- 
tration treaties or agreements do not apply in their terms or are not applied in fact 
Bolivia, Costa Rica, Ecuador, Great Britain, Peru, Portugal and 
Uruguay. 


All disputes of every nature whatsoever which diplomacy shall fail to adjust. 


Chile, Denmark, Guatemala, Honduras, Paraguay and Russia. 
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Any disputes of whatever nature they may be when ordinary diplomatic proceed- 
ings have failed and the high contracting parties do not have recourse to arbitration. 


China, France, Italy, Spain and Sweden. 


All disputes of every nature whatsoever, provided the treaties in force do not pre- 

scribe settlement by arbitration. 
Norway. 
Postponement of Hostilities 

The treaties contain substantially the same provision on this point, 
namely, an agreement not to declare war or begin hostilities during 
the investigation of the commission and before its report is submitted. 
A slight modification is made in the treaty with Chile, which adds to this 
paragraph a clause reading ‘‘nor before all resources stipulated in this 
treaty have proved unsuccessful.” This clause contemplates the sub- 
mission of the case to the Hague Court of Arbitration. (See heading 
‘Action after Receipt of Report.’’) 


Composition of the Commission 


All of the treaties provide that the commission of investigation shall 
be composed of five members. The manner of their appointment is most 
frequently governed as follows: 

One member shall be chosen from each contracting country by the government 
thereof; one member shall be chosen by each government from some third country; 


the fifth member shall be chosen by common agreement between the two govern- 
ments, it being understood that he shall not be a citizen of either country. 


Bolivia, Costa Rica, Denmark, Great Britain, Guatemala, Hon- 
duras, Italy, Paraguay, Peru, Portugal and Uruguay. 


The same formula is used by Chile, but with an additional stipulation 
that the fifth member shall not belong to any nationality already repre- 
sented on the commission, and that he shall be its president. 

The same formula is likewise used by Ecuador, but with this proviso, 
that in case of dispute regarding the selection of the fifth member, who 
shall be president of the commission, the two Governments shall request 
the President of the Swiss Confederation to choose such member. 

The treaties with China, France, Spain and Sweden use the original 
formula together with the addition made in the case of Chile, and add the 
following clause: 


In case the two governments shall be unable to agree on the choice of the fifth 
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commissioner, the other four shall be called upon tw designate him, and failing an 
understanding between them, the provisions of Article 45 of the Hague Convention 
of 1907 shall be applied. 

Norway uses the original formula and adds that if an agreement is not 
reached as to the appointment of the fifth member, he shall be chosen 
according to the rules laid down in Article 87 of the Hague Convention 
of 1907 for the peaceful settlement of international disputes. 

A shorter formula is provided in the treaty with Russia, under which 
each government designates two members (without reference to national- 
ity) and the fifth is designated by common consent, it being stipulated 
that he shall not belong to any nationalities already represented on the 
commission, and that he shall be its president. 

In the British treaty a special provision was inserted to allow the 
substitution upon the commission of a person to be named by a self- 
governing dominion in case the dispute mainly affects the interest of 
such dominion. 

Removal of Commissioners 


The treaties with Bolivia, Costa Rica, Peru and Uruguay provide that 
each of the contracting parties shall have the right to remove at any 
time before investigation begins any commissioner selected by it and to 
name his successor, and under the same conditions shall also have the 
right to withdraw its approval of the fifth commissioner selected jointly, 
in which case a new commissioner shall be selected jointly as in the 
original selection. 

The treaties with Chile and Ecuador vary this clause by providing 
that each government shall have the right to remove at any time before 
investigation begins any commissioner or commissioners selected by it, 
but must appoint his or their successors at the time of revoking the 
appointment. Either government shall have the right to withdraw its 
approval of the fifth member, in which case his successor must be ap- 
pointed by common agreement within thirty days and, lacking such 
agreement, the appointment will be made by the President of the Swiss 
Confederation. 

The treaty with Italy makes another variation by providing that each 
of the contracting parties shall have the right before the investigation 
has begun to substitute for one of the members of the commission ap- 
po'nted by it another person chosen from the category to which the 


commissioner to be replaced belonged. 
The other treaties contain no provision on this point. 
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Expenses 


The stipulation on this point is generally that the expenses of the 
commission shall be paid by the two governments in equal proportion: 
Chile, Denmark, Ecuador, Great Britain, Guatemala, Honduras, Nor- 
way, Paraguay, Portugal and Russia. 

Some of the treaties contain, in addition, a stipulation that when the 
commissioners are actually employed they shall receive such compensa- 
tion as may be agreed upon by the contracting parties: Bolivia, Costa 
Rica, Italy, Peru and Uruguay. 

In still other cases the stipulation varies by providing that the con- 
tracting parties, before designating the commissioners, shall reach an 
understanding in regard to their compensation and that each govern- 
ment shall bear half of the expenses of the commission: China, France, 
Spain and Sweden. 

Period for Appointment of Commissioners 

Three different periods are used: 

As soon as possible after the exchange of ratifications of the treaty: 

Bolivia, Costa Rica, Peru and Uruguay. 
Within four months after the exchange of ratifications: 

Chile, Denmark, Guatemala, Honduras, Norway and Paraguay. 
Within six months after the exchange of ratifications: 

China, Ecuador, France, Great Britain, Italy, Portugal, Russia, 

Spain, and Sweden. 
Vacancies 

All of the treaties provide that vacancies shall be filled according to 
the manner of the original appointment. Those treaties which make 
provision for the removal of commissioners contain special provisions 
for appointing their successors, as above indicated, and such vacancies 
are excluded in these treaties from the operation of the general provision 
regarding other vacancies. 

The treaty with Ecuador contains the stipulation that general va- 
cancies shall be filled within fifteen days after the receipt of notice of the 
vacancy. 

Date of Organization of the Commission 

Only the treaties with Chile and Ecuador provide that the date of the 

organization of the commission shall be notified to the contracting 


governments. 
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Tenure of Office of the Commissioners 


Most of the treaties make no reference to the tenure of office of the 
commissioners, it apparently being understood that their term of office is 
indefinite. 

The treaties with China, France, Russia, Spain, and Sweden, however, 
contain the following provision: 

The members shall be appointed for one year and their appointment may be re- 
newed. They shall remain in office until superseded or reappointed, or until the 
work in which they are engaged at the time their office expires is completed. 

The treaty with Italy contains the following provision: 


Each commissioner shall hold his place during a term of four years; at the expira- 
tion of this term, or in the event of vacancy, the confirmation or the substitution of 
the commissioner whose term may have expired or whose place may be vacant shall 
be made in the same manner. 


Procedure 


The procedure of the commission is not always provided for in the 
treaties. The treaties with Denmark and Norway provide that, unless 
otherwise agreed upon, the procedure shall be regulated by the provi- 
sions of Chapter III of the Hague Convention of 1907 for the peaceful 
settlement of international disputes. 

The following provision regarding procedure is contained in the 
treaties with China, France, Russia, Spain, and Sweden: ‘‘ The commis- 
sion shall as far as possible be guided by the provisions contained in 
Articles 9 to 36 of Convention I of The Hague of 1907.” 

The treaties with Chile, Ecuador and Italy provide that, in the ab- 
sence of an agreement to the contrary, the commission shall adopt its 
own regulations regarding procedure. 


Method of Referring Disputes to Commission 
The treaties usually contain an apparently simple provision that the 
dispute shall be referred to the international commission by the con- 
tracting parties: Bolivia, Costa Rica, Denmark, Great Britain, Guate- 
mala, Honduras, Norway, Paraguay, Peru, Portugal, Sweden, and 


Uruguay. 

The treaties with Chile and Ecuador provide that the reference may 
be made by either of the two governments. 

The treaty with Italy provides that the reference may be made either 
by common agreement of the two governments, or by either of them. 


EDITORIAL COMMENT 


shall at once communicate with his colleagues. 


Jurisdiction Assumed by Commission 


operation in the investigation. 


A more detailed article on this point is contained in the treaties with 
China, France, Russia, and Spain, which provides that each party 
shall have a right to ask that the investigation be entrusted to the com- 
mission. Notice shall be given to the president of the commission, who 


Four different formulas have been used to frame such a provision 


The international commission may, by unanimous agreement, spontaneously offer 
its services, and in such case it shall notify both governments and request their co- 


Bolivia, Costa Rica, Great Britain, Peru, and Uruguay. 


The international commission may act upon its own initiative, and in such case it 
shall notify both governments and request their co-operation in the investigation. 


Denmark, Guatemala, Honduras, Norway, Paraguay, and Portugal. 


The president of the commission may, after consulting his colleagues and upon re- 
ceiving the consent of the majority of the members of the commission, offer the 
services of the latter to each of the contracting parties. Acceptance of that offer by 


one of the two governments shall be sufficient to give jurisdiction of the case to the 


commission. 


China, France and Spain. 


at their disposal. 


Sweden. 


Place of Meeting 


The president of the commission, by a note addressed to the International Bureau 
of the Permanent Court at the Hague, which shall be communicated without delay 
to both governments, may remind the parties that the services of the commission are 


The place of meeting of the commission is provided for in five of the 
treaties and they stipulate that it shall be determined by the commission 


itself. 


Chile, China, Ecuador, France and Spain. 


Formulation of the Question at Issue 


and Sweden, which contain the uniform clause that, 


This point is covered only in the treaties with China, France, Spain 
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Each contracting party shall have a right to state to the president of the commis- 
sion what is the subject-matter of the controversy. No difference in these statements, 
which shall be furnished by way of suggestion, shall arrest the action of the commis- 


sion 
Measures Pending Submission of Report 


A provision of this kind is contained in only three treaties, those with 
China, France and Sweden, which provide that, 


In case the cause of the dispute should consist of certain acts already committed or 
about to be committed, the commission shall as soon as possible indicate what meas- 
ures to preserve the rights of each party ought in its opinion to be taken provisionally 


and pending the delivery of its report. 


Facilities for Investigation to be Afforded to Commission 


All of the treaties are uniform in providing that the contracting parties 
shall furnish the commission‘with the means and facilities required for its 
investigation and report. The treaty with Italy adds: “provided that 
in their judgment this does not conflict with the laws or with the supreme 
interests of the state, and provided that the interests and rights of third 
states shall not thereby suffer damage.” 


Time Allowed for Submission of Report 


The treaties usually provide that the report of the commission shall be 
completed within one year after the date on which it shall declare its 
investigation to have begun, unless the high contracting parties shall 
limit or extend the time by mutual agreement: Bolivia, Costa Rica, 
Great Britain, Italy, Norway, Peru, Portugal, and Uruguay. 

The same provision is contained in the following treaties, except that 
the period of one year may be only extended and not limited: Chile, 
Denmark, Guatemala, Honduras and Paraguay. 

The following treaties provide for a period of one year, unless a 
different period is agreed upon: China, France, Russia, Spain, and 
Sweden. 

The treaty with Ecuador also provides for a period of one year, but 
adds that this period may be extended for an additional six months if, for 
reasons of force majeure, it is not possible for the commission to complete 


its investigation and submit its report within one year. 
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Vote Necessary for Agreement on Report by Commission 


Most of the treaties are silent on this point, but the following provi- 
sion is contained in the treaties with China, France, Russia, Spain, and 
Sweden: 

The conclusion of the commission and the terms of its report shall be adopted by a 
majority. The report, signed only by the president acting by virtue of his office, shall 
be transmitted by him to each of the contracting parties. 


The treaty with Chile contains the following provision: “‘The resolu- 
tions of the commission, as well as its final report, will be adopted by the 
majority of its members.” 


Action after Receipt of Report 
The usual stipulation on this point is as follows: 


The high contracting parties reserve the right to act independently on the subject- 
matter of the dispute after the report of the commission shall have been submitted. 
Bolivia, Costa Rica, Great Britain, Guatemala, Honduras, Italy, 
Paraguay, Peru, Portugal, and Uruguay. 


The treaty with Ecuador has the same provision, but adds that such 
action may be taken also if no report is submitted within the time fixed. 

The treaties with Denmark and Norway contain the usual formula, 
but provide that upon the receipt of the report the parties shall en- 
deavor to adjust the dispute directly on the basis of the findings of the 
commission. 

Another form of expression on this point is as follows: ‘‘The high con- 
tracting parties reserve full liberty as to the action to be taken on the 
report of the commission:”’ China, France, Russia, Spain, and Sweden. 

The treaty with Chile contains a special provision not found in any of 
the other treaties, as follows: 

Once the report is in possession of both governments, six months’ time will be 
available for renewed negotiations in order to bring about a settlement of the difficulty 
in view of the findings of said report; and if even during this new term both govern- 
ments shall be unable to reach a friendly arrangement, the dispute will then be sub- 
mitted to the Permanent Court of Arbitration established at the Hague. 


A proviso is added, excluding from arbitration “‘any question that may 
affect the independence, the honor or the vital interests of either or both 
of the countries, or the provisions of their respective constitutions, or 
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the interests of a third nation.’”’ Another paragraph provides that in 
case arbitration is resorted to, a special agreement shall be previously 
agreed upon specifying the matter in controversy, the extent of the 
arbiter’s powers, and the length of time to which the court of arbitration 
must subject its organization and procedure, including the presentation 
of memorials, proofs and pleas. 


Duration of the Treaties 


A common provision is to the effect that the treaty shall remain in 
force for five years, dating from the exchange of ratifications, and remain 
in force thereafter until twelve months after one of the contracting par- 
ties shall have given notice to the other of an intention to terminate 
it: Bolivia, Costa Rica, Denmark, Great Britain, Guatemala, Italy, 
Honduras, Norway, Paraguay, Peru, Portugal, and Uruguay. 

A like provision is contained in the following treaties, except that it is 
stipulated that the denouncement of the treaty after the five-year period 
must, in order to be effective, take place at least six months before the 
expiration of that period: China, France, Russia, Spain. 

The treaty with Ecuador provides that it shall remain in force for five 
years and that unless notice to terminate it is given one year before the 
expiration of that period, it shall be considered as renewed for another 
year, and so on successively. 

The treaty with Sweden provides for a five-year period and for re- 
newals for additional periods of five years, unless denounced at least 
six months before the expiration of such period. 

The treaty with Chile provides that it shall remain in force for five 
years, and for successive periods of five years until one of the high con- 
tracting parties shall have given notice of its intention to terminate it. 


As stated at the outset, the above data applies only to the treaties 
which have become effective at the date of the present writing. Sup- 
plementary notes of this character will be inserted in these columns as 


additional treaties go into effect. ; ; 
GEORGE A. FINCH. 


THE AMERICAN-MEXICAN JOINT COMMISSION OF 1916 


In an editorial comment in the July Journal, attention was called to 
the 21st article of the treaty of peace and friendship, of February 2, 


1848 between United States and Mexico, popularly known as the Treaty 
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of Guadalupe Hidalgo, which provides for the arbitration of future dis- 
agreements between the two republics.'| This treaty is still in force, and 
as the United States has recognized Carranza’s Government as the de 
facto Government of Mexico, disputes between the two countries should, 
and indeed must be, settled according to its terms if treaties are to be 
kept. 

Commissioners have been appointed by the two governments as re- 
quired by the terms of the article, and the Commissioners are at 
present sitting in session at Atlantic City, New Jersey, endeavoring, 
it is to be hoped in the most sincere and earnest manner, to settle the 
differences which have arisen between the two countries and to preserve 
the state of peace and friendship between them. 

A word or two should be said as to the origin of the present dispute. 
On March 9, 1916, Villa’s bandits crossed the border and attacked 
Columbus, New Mexico. Considering this incident as sufficient evidence 
that Carranza was unable to keep order in the northern districts of his 
de facto government and to punish Villa and his fellow bandits for the 
attack upon Columbus, an expeditionary force under Brigadier General 
Pershing crossed the Rio Grande in pursuit of Villa.2_ A small detach- 
ment of this force was attacked by Carranzistas at Carrizal, some sixty 
miles south of the American boundary line, on June 21, 1916, because 
it attempted to pass eastward through this town after Carranza’s 
lieutenant had informed General Pershing not to move south, east or 
west. In the encounter, 12 Americans were killed and 14 were captured; 
of the Mexicans 46 were said to have been killed and 39 wounded. Pres- 
ident Wilson demanded at once that the prisoners be released. This 
Carranza did on the 28th, and the crisis was passed. In the meantime 
President Wilson called out 100,000 men of the National Guard and 
stationed them along the frontier. 

The relief from the tension, due to the release of the prisoners, and the 
presence of a force on the border ready to enter Mexico started again the 
wheels of diplomacy. On July 4th Carranza’s Government stated itself 
as anxious to prevent a conflict between the two countries, and after 
reminding the United States that it had suggested “cantonments along 


' The text of the article is quoted on page 577 of the July, 1916, JourNa.. 

* For comment on this expedition, see this JouRNAL for April, 1916, p. 337. For 
the text of the diplomatic correspondence which passed between Mexico and the 
United States regarding the expedition, see Supplement to this JourNat for July, 


1916. 
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the boundary line,” it stated the points of conflict between them as fol- 


lows: 


The government is disposed now, as it has always been, to seek an immediate 
solution of the two points which constitute the true causes of the conflict between the 
two countries, to wit: the American Government believes reasonably that the in- 
security of its frontier is a source of difficulty and the Mexican Government on its 
part believes that the presence of American troops on Mexican territory, aside from 
being a trespass on the sovereignty of Mexico, is the immediate cause of the conflict 
Therefore, the withdrawal of American troops on one hand and the protection of the 
frontier on the other are the two essential problems the solution of which must be the 
directing object of the efforts of both governments. 

The Mexican Government is willing to consider in a quick and practical way, and 
prompted by a spirit of concord, the remedies which should be applied to the present 
situation. 

Several Latin American countries have offered their friendly mediation to the 
Mexican Government, and the latter has accepted it in principle. Therefore the 
Mexican Government only awaits information that the Government of the United 
States would be disposed to accept this mediation for the purpose mentioned above 
or whether it is still of the belief that the same results may be obtained by means of 
direct negotiations between both governments. 

In the meantime this government proposes to employ all efforts that may be at its 
disposal to avoid the recurrence of new incidents which may complicate and aggravate 
the situation. At the same time it hopes that the American Government on its part 
may make use of all efforts to prevent also new acts of its military and civil authorities 
on the frontier that might cause new complications.* 


This willingness on the part of Carranza to consider “‘the two points 
which,” in his opinion, ‘‘ constitute the true causes of the conflict between 
the two countries,” was produced by the troops on the border, Secretary 
Lansing’s identic note to all Latin American countries disclaiming a 
desire on the part of the United States to take drastic action in Mexico, 
and his note of like date (June 25) to the de facto Government of Mexico 
demanding an immediate release of the prisoners and an early statement 
from that government ‘‘as to the course of action it wishes the Govern- 
ment of the United States to understand it has determined upon,” 
which statement the United States expected would be made through the 
usual diplomatic channels, and not through subordinate military com- 
manders, as in the case of General Trevino’s statement to General 
Pershing not to advance further south or to move east or west. 

Secretary Lansing stated on the 7th in his reply to the Mexican note of 
the 4th that the United States reciprocates the same desire and “‘is pre- 


3 New York Times Current History, August, 1916, p. 836. 
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pared immediately to exchange views as to a practical plan to remove 
finally and to prevent a recurrence of the difficulties which have been 
the source of the controversy.”’ 

Four days later Carranza’s Government formally proposed the ap- 
pointment of three commissioners by each of the countries to fix re- 
sponsibility and to arrange definitely the pending difficulties and those 
that may arise in the future. Thus the Mexican Minister of Foreign 
Affairs directed the Mexican agent in Washington to say to the State 
Department: 


I have received instructions from the First Chief in charge of the executive power 
of the Union, suggesting that you convey to his Excellency, President Wilson, the 
idea of naming three commissioners to represent each of our governments to meet in 
some place of mutual designation, hold conferences and resolve at once the point 
regarding the definite withdrawal of the American forces now in Mexico, draft a 
protocol of agreement regarding the reciprocal crossing of forces and investigate the 
origin of the incursions taking place up to date, so as to be able to ascertain respon- 
sibility and arrange definitely the pending difficulties or those that may arise between 
the two countries in the future, all this to be subject to the approval of both govern- 
ments 

The purpose of the Mexican Government is that such conferences shall be held in a 
spirit of the most frank cordiality and with an ardent desire to reach a satisfactory 
agreement and one honorable to both countries, with the understanding that if the 
United States Government accepts the idea hereby suggested this shall be the recom- 
mendation made to the commissioners designated. The Mexican Government con- 
siders this the most efficacious medium of reaching a satisfactory solution and hopes 
the United States will state whether the suggestion is acceptable, in order that it 
may be immediately put in practice and that the Mexican Government may send the 


names of its delegates.‘ 


It will be observed that the de facto Government refers constantly and 
consistently to the border incident and limits the jurisdiction to the two 
points in the Mexican note of July 4th. Acting Secretary Polk ac- 
knowledged the Mexican note of the 11th on the 28th of July, and ac- 
cepted its proposals but sought to broaden their scope in the following . 
way: 


In reply I have the honor to state that I have laid your Excellency’s note before the 
President and have received his instructions to inform your Excellency that the Gov- 
ernment of the United States is disposed to accept the proposal of the Mexican Gov- 
ernment in the same spirit of frank cordiality in which it is made. This government 
believes, and suggests, however, that the powers of the proposed commission should 
be enlarged so that, if happily a solution satisfactory to both governments of the 


* New York Times Current History, September, 1916, p. 1020. 
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question set forth in your Excellency’s communication may be reached, the commis- 
sion may also consider such other matters the friendly arrangement of which would 
tend to improve the relations of the two countries; it being understood that such 
recommendations as the commission may make shall not be binding upon the respec- 
tive governments until formally accepted by them. 

Should this proposal be accepted by your Excellency’s Government, I have the 
honor to state that this government will proceed immediately to appoint its commis- 
sioners, and fix, after consultation with your Excellency’s Government, the time and 
place and other details of the proposed conferences.® 


On August 4th, the Mexican Secretary of Foreign Relations sent a 
further note informing the Department of State of the appointment of 
the Mexican Commissioners, and limiting their scope to the two points 
contained in the Mexican note of July 4th. This note in full reads as 


follows: 


In due reply to the courteous note of the Department of State, dated July 28, 1916, 
I have the honor to say to your Excellency that the First Chief of the Constitu- 
tionalist Army, in charge of the executive power of the Mexican Republic, con- 
gratulates himself upon the laudable efforts of the American Government to arrive 
at a solution of existing difficulties between the two countries and, to that effect, con- 
sidering it of the greatest importance that a prompt decision be reached of the points 
which have caused the existing differences between the United States and Mexico, 
referred to in the note of the Mexican Government dated July 4 last, has seen fit to ap- 
point at once a commission of three persons, constituted by Licentiate Luis Cabrera, 
Engineer Ignacio Bonillas, and Engineer Alberto J. Pani, to whom instructions have 
been given to devote their attention preferably to the resolution of the points men- 
tioned in the previous note of this department. 

Licentiate Eliseo Arredondo has been authorized to treat with the Department 
of State the matter of details relating to the place and date on which the Commis- 
sioners of the Mexican Government should meet the Commissioners of the United 
States in order to commence their labors.® 


The Department of State subsequently announced the appointment 
of the Honorable George Gray, the Honorable Franklin K. Lane, and 
Mr. John R. Mott as the American Commissioners. The Commission 
met for the first time in New York City on September 4th, and then 
continued its sessions at New London, Connecticut. At the luncheon to 
the American-Mexican Joint Commission in New York City, Secretary 
Lansing made the following admirable, temperate, kindly and states- 
manly address, which he has modestly entitled “‘ Remarks:”’ 


5 New York Times Current History, September, 1916, p. 1021. 
6 Thid. 
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GENTLEMEN: It is a great pleasure to me to be present at this first assembling of the 
American-Mexican Joint Commission which so clearly manifests to the world the 
spirit of good will and mutual regard which animates the Republics of America in the 
settlement of their controversies. It is not only a pleasure but an honor for me to 
tender to you on behalf of the President and Government of the United States greet- 
ings on this auspicious occasion and a hearty welcome to the Commissioners of 
Mexico, who have come so far to participate in these sessions. 

With the pleasure and satisfaction of being here to-day there is also a full realiza- 
tion of the difficulty of the task which lies before you. It is no easy matter to reach 
an agreement as to the complex subjects of mutual interest to our two countries and 
to find a way which will satisfy not only the two Governments but also the peoples 
of the two nations. I believe that you, gentlemen, share with me the sincere desire 
to find that way and to bring the United States and Mexico into more complete 
accord by a just appreciation of the many domestic as well as international problems 
which each Government has had to face in these troublous times. 

I need not assure you that my Government has been inspired throughout the past 
three years with a sincere desire to arrange in an amicable way the numerous ques- 
tions which have arisen as a result of the civil strife which has shaken the Mexican 

tepublic to its very foundations and has caused so much loss of life and property, so 

much suffering and privation. We have watched the progress of the revolution with 
anxious solicitude; we have tried to be fair in judgment and to see things from the 
point of view of those who control the destinies of Mexico; we have sought to be 
patient and to await the time when the approach of peace and order in Mexico would 
offer favorable opportunity for the adjustment of our difficulties; from first to last we 
have kept our minds free from rancor and bitterness and prejudice, and have in a 
spirit of disinterested friendliness confidently expected that the day would come 
when the representatives of the two countries could meet and calmly and frankly dis- 
cuss our international relations. 

That day has at last arrived. The present conference is a realization of our ex- 
pectation, and I look forward to its future accomplishment with assurance that it will 
settle the questions which have been causes of irritation. Its success depends in 
large measure—I think that I may say, entirely—upon the spirit which you, the 
commissioners of both Governments, evince when you come to discuss the various 
phases in our relations. If this spirit is one of frankness, of trust, of sympathy, it 
requires no prophet’s vision to foresee that you will succeed; and, if you succeed, you 
will have the satisfaction of knowing that you have performed an inestimable service 
to your countries. But, if suspicion, doubt, and aloofness mark your deliberations, 
you may expect to accomplish little and leave the two nations in the same tangle of 
misunderstandings and false judgments which I feel have been the chief reasons for 
our controversies in the past. 

The responsibility rests with you, gentlemen. The burden is not a light one, but 
you have generously and patriotically assumed it in response to the call of your 
Governments. I am sure that the American commissioners, whom I know so well, 
and the Mexican commissioners, for whom I have high respect, knowing from others 
of their distinguished attainments, will show that consideration and patience which 


will bring you into harmony and agreement. 
It is not my purpose to dwell upon the subjects which will be considered by the 
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commission. The immediate subject and the immediate cause of your meeting here 
to-day is the situation along the international boundary. I believe that a temporary 
solution could be readily found, but the Government of the United States seeks a 
permanent, not a temporary, settlement of the difficulty, and I feel assured that the 
Government of Mexico desires nothing less. To reach such a settlement, one that 
will be lasting and sure, it will be necessary to go to the root of the matter, to con- 
sider international rights and duties, and to discuss the relation of the individual to 
the state as well as the relation of the state to the individual, subjects fundamental to 
social order and to the intercourse between enlightened governments. 

It seems to me that if you would reach a complete adjustment of the matters 
affecting our relations which will satisfy the future as well as the present you can not 
avoid considering the personal rights and economic interests of Americans who have 
found in Mexico a field for their energies. It is through the consideration of such sub- 
jects that the seeds of future controversy can be destroyed and entire confidence 
restored, so that the Mexican Government and people may build on the ruins of war 
and disorder a new and more lasting prosperity than the Republic has ever known, a 
prosperity founded on liberty and justice under a government supported by the 
united will of a free people. 

This, gentlemen, I conceive to be your task; and I hope most earnestly that your 
sphere of discussion will widen as you meet from day to day, so that every obstacle, 
which has arisen or which might hereafter arise to vex the cordial relations of your 
Governments, may be removed, and your two countries and their peoples may be 
drawn into a closer union cemented by friendship and good will and by that mutual 
respect for justice which should govern all nations in their intercourse with one 
another. 

To the commission as a whole I look with confident hope that they will succeed in 
the great mission with which they have been charged, and I know that this hope is 
near to the hearts of the millions of Americans and Mexicans who are watching you 
to-day as you enter upon the performance of your duties. 


That the commissioners shall untie not cut the Gordian Knot and that 
they may, in their widsom, find ‘‘a permanent, not a temporary, settle- 
ment of the difficulty,” as suggested by Secretary Lansing, is the hope of 
the undersigned, as it must be the hope of every friend and well-wisher 
of the two countries. It will be a great triumph, however, if the commis- 
sion brings about even a temporary settlement, because of the insistence 
by Mexico that American troops shall evacuate its territory and the 
insistence by the United States that its troops shall not evacuate Mexico 
before amends have been made for the unprovoked attack upon Amer- 
ican territory and satisfactory guarantees given for the future. Sover- 
eignty does not yield gracefully to arbitration or compromise. 

JAMES Brown Scort. 


| 


EDITORIAL COMMENT 897 


ANOTHER SPECIAL SUPPLEMENT TO THE JOURNAL 


The Editors are pleased to announce that arrangements have been 
made for the issue of another Special Supplement to the JOURNAL, 
which will contain the diplomatic correspondence of the United States 
with belligerent governments relating to neutral rights and duties. 
This correspondence will be taken up where it was left off in the Special 
Supplement to the July Journau for 1915, and continued up to Octo- 
ber 15, 1916, the date on which the new Special Supplement goes to 
press. 

This Special Supplement will contain, in addition to the continuation 
of the correspondence relating to British restraints on commerce, Ger- 
man submarine warfare, contraband of war, the status of armed mer- 
chantmen, the destruction of the Frye, ete., correspondence on a number 
of new subjects, such as the hovering of belligerent warships near the 
territorial waters of the United States, interference by belligerents with 
the mails, the recall of the Austro-Hungarian Ambassador and the 
Military Attachés of Germany, the case of the British steamer Appam, 
the escape of officers and men from ships interned in the United States, 
the status of American consular officers in belligerent territory occupied 
by enemy troops, dual nationality, and correspondence regarding specific 
cases of torpedoing of merchant vessels, such as the Arabic, the Leelanaw, 
and the Sussex. 

It is estimated that the volume will make about 450 or 500 pages, and 
it is hoped that it will be ready for distribution during the month of 
October or early in November. Like the previous Special Supplement, 
it will be sent to all members of the Society and subscribers to the 
JOURNAL with the compliments of the Society. 


CHRONICLE OF INTERNATIONAL EVENTS 
WITH REFERENCES 


Abbreviations: Ann. sc. pol., Annales des sciences politiques, Paris; Vie Jnt., 
La Vie Internationale, Brussels; Arch. dipl., Archives Diplomatiques, Paris; B., 
boletin, bulletin, bolletino; P. A. U., bulletin of the Pan-American Union, Washing- 
ton; Clunet, J. de Dr. Int. Privé, Paris; Doc. dipl., France, Documents diplomatiques; 
B. Rel. Ext., Boletin de Relaciones Exteriores; Dr., droit, diritto, derecho; D. O., 
Diario Oficial; For. rel., Foreign Relations of the United States; Ga., gazette, gaceta, 
gazzetta; Cd., Great Britain, Parliamentary Papers; /nt., international, internacional, 
internazionale; J., journal; J. O., Journal Officiel, Paris; L., Law; L’/nt. Sc., L’In- 
ternationalism Scientifique, The Hague; M., Magazine; Mém. dipl., Memorial 
diplomatique, Paris; Monit., Moniteur belge, Brussels; Martens, Nouveau recueil 
générale de traités, Leipzig; Q. dip., Questions diplomatiques et coloniales; R., re- 
view, revista, revue, rivista’ Reichs G., Reichs-Gesetzblatt, Berlin; Siaats., Staatsblad, 
Netherlands; State Papers, British and Foreign State Papers, London; Stat. at L., 
United States Statutes at Large; Times, The Times (London). 


January, 1916. 

27 France. Additional contraband list issued. J. O., Jan. 27, 1916. 

30 FRANCE—GREAT Britain. Money-order convention signed. French 
text: J. O., 1916:1780. 


March, 1916. 

14 ARGENTINE REPuBLIc. Neutrality proclamation issued in the war 
between Germany and Portugal. R. dipl. y con. Argentina, 1:332. 

16-18 First PAN-AMERICAN AERONAUTICAL CONFERENCE held in 

Santiago de Chile. R. gén. de dr. int. public, 23:300. 
21 France. France signed an agreement with the Chamber of Com- 
merce of Copenhagen and the Chamber of Danish Industry by 
which the latter agree not to re-export French merchandise to 
enemy countries. J. O., March 21, 1916. 
27-28 EvropEAN War. The Allied Governments held a conference 
in Paris where a series of resolutions were passed regarding 
an economic alliance. Text: R. gén. de dr. int. public, doc. 23: 
127; Supplement to this Journal, p. 227. 
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April, 1916. 

27 INTERNATIONAL COMMERCIAL CONGRESS MET IN Paris. J. O., 
April 28, 1916. 

29 Conco. France, Great Britain, Italy, Russia and Japan signed a 
declaration guaranteeing the territorial integrity of the Belgian 
Congo. R. gén. de dr. int. pub. doc. 23:130. 


May, 1916. 

4 CuHrna—NeETHERLANDS. Dutch proclamation of the arbitration 
convention signed June 11, 1915, ratifications of which were 
exchanged at Peking April 20, 1916. Dutch and French texts: 
Staatsblad, 1916, No. 181. 

10 Germany—Iraty. Italian decree forbidding the importation of 
German goods into Italian territory. French text: Clunet, 43: 
1423. 

12 Germany—Iraty. Italian decree requisitioning German ships 
in Italian ports. J. O., June 30, 1916. On June 30 notification 
made of conditions for admission into private warehouses of 
goods disembarked from German ships. Text: London Gazette, 
May 12, June 30, 1916. 

19 CHrna—UNnIrTep States. Agreement effected by an exchange of 
notes extending time for the appointment of the commission 
under Article 2 of the treaty of September 15, 1914. U.S. Treaty 
Series, No. 619-A. 


June, 1916. 

1 Santo Dominco. American marines landed at Monte Christi to 
restore order pending the subsidence of the revolutionary out- 
break and the election of a president. Resistance was offered by 
the natives and an officer of the marines was killed. N.Y. Times, 
June 2, 1916. 

1 GuaTEMALA—UNITED States. Agreement effected by an _ ex- 
change of notes extending time for the appointment of the com- 
mission under Article II of the treaty of September 20, 1913. 
English and Spanish texts: U. S. Treaty Series, No. 598-B. 

10 Greece. The Island ef Thasos occupied by French troops. N. Y. 
Times, June 12, 1916. 

20 Japan—Russia. Convention signed for the mutual protection of 
the interests of the two countries in the Far East. French and 
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June, 1916. 

English texts: Japan Times, July 9, 1916. On September 14 
the Department of State announced that Japan and Russia had 
both given assurances that the new convention would not modify 
the “open door” in China. English text in Supplement to this 
Journal, p. 239; N. Y. Times, Sept. 15, 1916. 

22 Mexico—UniTep Srartes. Secretary Lansing sent identic notes 
to the diplomatic representatives of the South and Central Amer- 
ican Republics stating the position of the United States in rela- 
tion to Mexico. N. Y. Times, June 23, 1916. 

22 NicaraGuaAa—UNITED SratTes. Ratifications exchanged of the 
convention relating to the Nicaragua Canal route. English and 
Spanish texts: U.S. Treaty Series, No. 624; English text: Supple- 
ment to this Journal, p. 258. 

24 FRANCE—NETHERLANDS. Dutch proclamation of convention 
signed Sept. 30, 1916, relative to frontiers of Surinam and 
French Guiana. French text: Staatsblad, 1916, No. 304. 

28 France. Additional contraband list issued. J. O., 1916:5641. 


July, 1916. 

1 Santo Dominco. Engagement between United States marines 
and revolutionists. One American and 27 revolutionists killed. 
N.Y. Times, July 3, 1916. 

1 Uwnirep States. The Seamen’s Act, approved March 4, 1915, 
went into effect. On May 29, 1915, the United States notified 
the following countries of the intention to abrogate so much of 
certain treaties as was in conflict with this act: Austria-Hungary, 
Belgium, Bolivia, Brazil, China, Colombia, Denmark, France, 
Great Britain, Greece, Italy, Netherlands, Roumania, Spain, 
Sweden, Norway, Congo and Tonga. The following countries 
have accepted the notice and agreed to the elimination of such 
stipulations: Austria-Hungary, Belgium, Bolivia, China, Den- 
mark, Great Britain, France, Greece, Italy, The Netherlands 
and Roumania. 

2 Mexico—UniTep States. Premier Romanones of Spain tendered 
the good offices of Spain in settling differences with Mexico. 

4 Mexico—UnitTep States. Carranza replied to the American notes 
of June 20, 25, and suggested mediation by the Latin American 
governments. Text: N. Y. Times, July 6, 1916. On July 7 the 
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11 


13 


15 
18 


United States offered to exchange views as to a practical plan 
for settlement, and on July 10 a series of conferences was begun 
between the Department of State and the Mexican representative 
in Washington. On July 12 Mexico proposed a commission for 
settlement, and on July 28 this proposal was accepted. The 
American Commissioners appointed are: Judge George Gray, 
Hon. Franklin K. Lane and John R. Mott, Jr. The Mexican 
Commissioners are: Luis Cabrera, Ignacio Bonillas and Alberto 
J. Pani. On Sept. 6, the Commission began its sessions at New 
London, Conn. N. Y. Times, Sept. 7, 1916. 

Sparn—Urvueuay. Arbitration treaty signed. Washington Post, 
July 8, 1916. 

FRANCE. Decree abandoning the Declaration of London and 
issuing new regulations concerning contraband and blockade. 
J.0O., July 8, 1916; text issued by the Department of State. 

Great Britain. Proclamation abandoning the Declaration of 
London and issuing new regulations concerning contraband and 
blockade. London Gazette No. 29657; text issued by the Department 
of State. 

GERMANY. The German submarine Deutschland arrived at Bal- 
timore after a transatlantic voyage. Held by the United States 
to be a merchant ship. Sailed August 1 on return voyage and 
arrived in Bremerhaven August 16. N.Y. Times, July 10, Aug. 2, 
17, 1916. 

CENTRAL AMERICAN Court. Reported that the court has decided 
against Nicaragua in the matter of the canal rights of Costa Rica 
and Salvador. Washington Post, July 12, 1916. 

Great Britain—UNITep Srates. Viscount Mersey, arbitrator 
in the case of the cargo of the Wilhelmina, the American vessel 
seized by the British in February, 1915, awarded approximately 
$390,000 to the owners of the cargo. N. Y. Times, July 14, 
1916. 

CoLtomprAa—Ecuapor. Boundary treaty signed. P. A. U., 43:287. 

Great Britrary. Order in Council issued giving list of firms in 
various countries with which trade is forbidden under the Trading 
with the Enemy Act, 1915, and a Proclamation dated Feb. 29, 
1916. The American list contains 85 names. London Gazette, 
No. 29671. 
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July, 1916. 

22 GERMANY. Ordinance issued relative to contraband of war. Eng- 
lish translation amended. London Gazette, No. 29730. 

26 Santo Dominco. Federico Henriquez Carvajal proclaimed pro- 
visional President of Santo Domingo. N. Y. Times, July 27, 
1916. 

26 GerMANY. Revised list of contraband issued. Summary: N. Y. 
Times, July 26, 1916. 

27 Honpuras—UNITED States. Ratifications exchanged of a treaty 
for the advancement of peace. Spanish and English texts: U.S. 
Treaty Series, No. 625. 

29 GERMANY. Germany executed Captain Charles Fryatt of the 
Great Eastern Railway steamship Brussels, captured in June, 
on the charge of an alleged attempt to ram a German submarine 
March 28, 1915. Times, July 29, Aug. 1-3, 1916. 

29 France. Note sent to neutral governments protesting against the 
action of Germany in deporting men, women and children from 
France in violation of the Hague convention. Text: French 
Yellow Book issued August 2, 1916; N. Y. Times, July 30, Aug. 3, 
1916. 

GERMANY—UNITED States. The steamer Appam, brought into 
Norfolk as a German prize on February 1, 1916, was awarded to 
the British owners by the Federal Court. N. Y. Times, July 30, 
1916. 

31 DenmMarK—GrEaAT Britain. Ratifications exchanged of a con- 
vention renewing for 5 years the arbitration convention of 
October 25, 1905, signed May 3, 1916. G. B. Treaty Series, 
1916, No. 3. 


August, 1916. 

3 GERMANY—UNITED States. American steamer Owego fired upon 
by German submarine. On August 27 Germany replied to the 
American protest. Text: V. Y. Times, Sept. 1, 1916. 

4 DeENMARK—UNITED States. Treaty signed providing for the sale 
of the Danish West Indies to the United States for $25,000,000. 
On August 14 the Lower House of the Danish legislature voted 
in favor of the treaty, provided the people of the islands approved 
of the sale. On August 24 the Upper House rejected the treaty. 
On September 7, the U.S. Senate advised the ratification of the 
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20 


28 


30 
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treaty. N.Y. Times, Sept. 8, 1916; N. Y. Times, Aug. 5, 15, 25, 
1916; this Journal, 8 :367. 

States. The following commission has _ been 
appointed under the peace treaty between the two countries: 
For China: Hon. Wellington Koo; for the United States: Hon. 
Andrew D. White and Hon. H. J. Horst of Norway; umpire: 
Hon. H. L. Hammarskjéld, Premier of Sweden. 

GREAT Britain. Statement issued relative to delay in forwarding 
mails. N. Y. Times, Aug. 15, 1916. 

GREAT BritaIn—UNITED States. Treaty signed for the protec- 
tion of insect-destroying birds. 

ParaGcuay. Dr. Manuel Franco took office as President. Washing- 
ton Post, Aug. 21, 1916. 

Haiti—UnirTep States. Protocol signed amplifying the finan- 
cial treaty of September 16, 1915. N. Y. Times, Aug. 25, 
1916. 

GERMANY—ITALy. On August 27 Italy informed Germany, through 
Switzerland, that owing to the assistance given by Germany to 
Austria, Italy considered that a state of war existed with Ger- 
many as from August 28. N. Y. Times, Aug. 28, 1916. 

GREECE—BUvLGARIA. Bulgarian troops occupy all but one of the 
Greek forts at Kavala. N. Y. Times, Aug. 28, 1916. 

Austria-HunGARY—Rovumania. Roumania declared war on 
Austria-Hungary to date from 9 p. m., August 27. N. Y. Times, 
Aug. 29, 1916. 

GERMANY. Embargo placed on the importation of all tobacco 
except Turkish. N. Y. Times, Sept. 6, 1916. 

GERMANY—RovumMANIA. Germany declared war on Roumania. 
N.Y. Times, Aug. 29, 1916. 

Greece. Greek revolutionists at Salonica seized the barracks of 
the Greek infantry and proclaimed a provisional government, 
calling upon the people to combine with the Allies and drive out 
the Bulgarians. N. Y. Times, Aug. 31, 1916. 

BULGARIA—RovuMANIA. The Roumanian minister to Bulgaria 
asked for his passports. N. Y. Times, Sept. 1, 1916. 

RouMANIA—TwurRKEY. Turkey delivered a declaration of war to 
the Roumanian Minister at 8 p. m., Aug. 31. N. Y. Times, 
Sept. 2, 1916. 
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BuLGARIA—RovuMANIA. Bulgaria formally declared war on Rou- 
mania. N. Y. Times, Sept. 2, 1916. 

GREECE. The Allies submitted new demands on Greece, relative 
to Allied control of posts and telegraphs, dismissal of enemy 
agents in Greece, and necessary assurance as to Greek subjects 
guilty of complicity in espionage, ete. N. Y. Times, Sept. 6, 
1916. 

GREECE. The Allies seized four German and three Austrian ships 
in the Greek harbor of Piraeus. 

CHINA—JAPAN. Japan presented to China demands for apologies, 
indemnities and certain rights in Southern Manchuria and East- 
ern Mongolia, by way of reparation for the alleged attack on 
Japanese troops at Chang Chiatum, Aug. 13, 1916. N.Y. Times, 
Sept. 13, 1916. 

UniTep States. Neutrality proclamation issued in the war be- 
tween Germany and Italy. 

UNITED States. Note sent to Allied Powers refusing to treat all 
undersea craft as war vessels. N.Y. Times, Sept. 6, 1916. 

DENMARK—UNITED States. The United States Senate advised 
the ratification of the treaty for the purchase of the Danish West 
Indies. On Sept. 26, the lower House of Denmark approved the 
treaty. On Sept. 27, the Danish Parliamentary Committee de- 
cided that a plebiscite should be held in the islands before the 
sale is submitted to the Rigsdag. N.Y. Times, Sept. 27, 28, 1916. 

CENTRAL AMERICAN Court. The court decided in favor of Salvador 
in the suit against Nicaragua on the ground of infringement of 
rights in Fonseca Bay by the treaty of Nicaragua with the United 
States signed Aug. 5, 1914, ratifications of which were exchanged 
June 22, 1916. Honduras has also brought suit before the court. 
Announcement has been made that Nicaragua will not accept 
the decision of the court. On Sept. 14, 1916, the court announced 
that sixty days would be given Nicaragua in which to reply to 
the claim of Salvador. N. Y. Times, Sept. 9, 15, 1916. 

UniITED States. The President signed the General Revenue Bill 
which carries provisions giving the President power to take 
drastic retaliatory steps against interference with American 
commerce by belligerent nations. Text: N. Y. Times, Sept. 8, 


1916. 
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September, 1916. 

12 ARGENTINE Repusiic—Spain. The Senate of Argentine Republic 
agreed to the ratification of the arbitration treaty with Spain. 
Washington Post, Sept. 13, 1916. 

13. Japan—Russta—UNITEpD States. Japan and Russia replied to 
the American request for information touching the Russo- 
Japanese convention signed September 3. Formal assurances 
were given that the “‘open door” policy and the integrity of 
China were not menaced. Text of notes: N. Y. Times, Sept. 15, 
1916. 

14 Greece. Germany officially announced that the commander of 
the Greek forces stationed at Serai, Drama and Kavala, having 
appealed to the German commander for protection against the 
pressure of the Allies, the entire Greek force will be interned in 
Germany until Greece is free of invaders. On Sept. 20 it was 
reported that Greece had demanded the release of these Greek 
troops. N. Y. Times, Sept. 15, 21, 1916. 

15 Great Brirarn. Measures adopted for restricting the trade of the 
United States with Holland and the Scandinavian countries in 
certain prohibited articles. N. Y. Times, Sept. 16, 1916. 

2 Great Brirarn—Unitep States. Great Britain notified the 
United States that the 38 Germans, Austrians and Turks seized 
on the American steamer China, on Feb. 18, 1916, would be re- 
leased and would leave Sydney, N. S. W., Sept. 28, 1916. 
N.Y. Times, Sept. 23, 1916. 


KATHRYN SELLERS. 


PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 


GREAT BRITAIN ! 


British trade after the war. Measures for securing the position after 
the war of certain branches of British industry. Subcommittee of the 
Advisory Committee to the Board of Trade on Commercial Intelligence 
with respect to. Summaries of evidence. (Cd. 8275.) 5d. 

Defense of the Realm Regulations made to May 23, 1916, reproduced 
in consolidated form, with notes, table of regulations, and orders made 
under the regulations. 2d edition. 8d. 

Economic conference of the Allies. Recommendations of the, held 
at Paris June 14, 15, 16, and 17, 1916. 

International Convention for the Safety of Life at Sea. Order in 
Council further postponing the coming into operation of the Merchant 
Shipping Convention Act, 1914, until January 1, 1917. May 23, 1916. 
(St. R. & O. 1916, 385.) 1%. 

Internment camp at Ruhleben. Report by Dr. A. E. Taylor on the 
conditions of diet and nutrition in the. (Cd. 8259.) 2d. 

Mails. Examination of parcels and letters. Note from the United 
States Government regarding the. (Cd. 8261.) 1d. 

Prisoners of war, British and German, in Poland and France. Cor- 
respondence respecting the employment of. (Cd. 8260.) 14d. 

Prisoners of war, sick and wounded. Correspondence with the United 
States Ambassador respecting the transfer of British and German 
prisoners to Switzerland. (Cd. 8236.) 1%éd. 

Trading with the Enemy Statutory List Proclamation No. 3, May 23, 
1916. (St. R. & O. 1916, 320.) 21d. 

———. Order in Council making exceptions and adaptations in the 
Trading with the Enemy Acts, 1914 to 1916, and the Customs War 
Powers Acts, 1915 and 1916, in their application to persons or bodies of 
persons mentioned in the Statutory List. May 23, 1916. (St. R. & O. 
321.) 1d. 


Orders in Council varying the Statutory List. June 2, 


June 15, 1916. (St. R. & O. 1916, 346, 369.) 114d. each. 


1 Official publications of Great Britain and many of the British colonies may be 
purchased of Wyman & Sons, Ltd., Fetter Lane, E. C., London, England. 
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UNITED STATES 


Armed merchant vessels, Memorandum of Department of State 
showing views of Government in regard to status of, in neutral ports and 
on high seas. April 27, 1916. 7p. (S. doc. 420.) Paper, 5c. 

Bolivia, agreement effected by exchange of notes between United 
States and, terminating Art. 34 [relating to deserters from vessels] of 
treaty of commerce of May 13, 1858. Signed, October 4-5, 1915. 
(Treaty series, 32A.) 

Claims, Adjustment of international pecuniary. Address delivered 
at the Lake Mohonk Conference on International Arbitration by Edwin 
M. Borchard. May 18, 1916. 8p. (S. doc. 455.) Paper, 5c. 

Dominican Customs Receivership, Report of ninth fiscal period, under 
the American-Dominican convention of 1907, Jan. 1—-Dec. 31, 1915, to- 
gether with summary of commerce March 22, 1916. 60p. il. Bureau 
of Insular Affairs. 

Haiti, Treaty between the United States and, regarding the finances, 
economic development and tranquility of Haiti. Signed Sept. 16, 1915. 
(Treaty series, 623.) State Dept. 

International High Commission, Address delivered before conference 
of, at Buenos Aires, April 4, 1916, by W. G. McAdoo, Secretary of the 
Treasury of the United States. 8p. (S. doc. 438.) Paper, 5c. 

International Joint Commission on Boundary Waters between United 
States and Canada. List of decisions, reports, ete. 11 p. Paper, 5c. 

International Law Topics, documents on neutrality and war, with 
notes, 1915. By George Grafton Wilson. 122 p. Cloth, 35c. Naval 
War College. 

Ireland, Report relative to safety and well-being of American citizens 
in, in response to resolution. June 13, 1916. 2p. (S. doc. 462.) State 
Dept. 

League to Enforce Peace, Address of President of United States, at 
meeting of, May 27, 1916. 6 p. 

Merchant Marine. Report to accompany H. R. 15455 creating ship- 
ping board, naval auxiliary, merchant marine, and regulating carriers by 
water engaged in foreign and interstate commerce of United States. 
May 9, 1916. 74 p. (H. rp. 659, pt. 1.) Paper, 5c. 

2 When prices are given, the document in question may be obtained for the amount 


noted from the Superintendent of Documents, Government Printing Office, Washing- 
ton, D. C. 
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——. Minority views. May 12, 1916, 7 p. (H. rp. 659, pt. 2.) 
Paper, 5c. 

Mexico. Note of Secretary of State of United States to Secretary of 
Foreign Relations of de facto Government of Mexico, June 20, 1916. 
20 p. (H. doc. 1237.) Paper, 5c. State Dept. 

Naturalization. Declarations of intention to become citizens of the 
United States, Report to accompany 8. 4594, to validate certain. 
May 31, 1916. 5p. (S. rp. 508.) Judiciary Committee. 

Neutrality and foreign relations, Recommendations by Attorney Gen- 
eral for legislation amending criminal and other laws with reference to. 
1916. 32 p. Justice Dept. 

Pan American Scientific Congress, Second, Final Act and inter- 
pretative commentary thereon prepared by James Brown Scott. 516 p. 
(This volume contains, in addition, the program as finally carried out, 
the list of scientific institutions, associations, and learned societies partic- 
ipating in the Congress, and names of persons invited to take part in the 
proceedings.| State Dept. 

Panama Canal. Hearings on estimates for construction and fortifica- 
tion of. [Contains Slides at Panama, by George W. Goethals.| 199 p. 
House Appropriations Committee. 

Panama Canal Zone, Exclusion of undesirable aliens from. Report 
to accompany 8. 6447. June 29, 1916. 4p. (S. rp. 564.) Interoceanic 
Canals Committee. 

Radiotelegraphy. Recommendations of Navy Department on sub- 
ject of radio communication between countries of Western Hemisphere 
submitted for consideration of interested Governments. March 11, 


1916. 8p. State Dept. 
Geo. A. FINcH. 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


THE FENIX ' 
Imperial Supreme Prize Court in Berlin 
Decided December 17, 1914 


In the Name of the Empire! 


In the prize case re the Russian steamer Fenix from Helsingfors, the 
Imperial Supreme Prize Court in Berlin, on December 17, 1914, decided 
as follows: 

The appeal of the claimant is refused. 

The costs of the appeal proceedings are awarded to the claimants. 


THE Facts OF THE CASE 

On August 2, 1914, at 11:30 a. m., the steamer Feniz, hailing from 
Helsingfors (Finland), was, after war had been declared by Germany 
against Russia on August 2, captured not far from the mouth of the 
Elbe, between light-ship A and buoy A, about 100 km. distant from Ham- 
burg, by a German torpedo-boat and soon after taken into Hamburg. 
After due compliance with the formalities of the Prize-Office and issue 
of the summons prescribed in Sec. 26, par. 1, of the Prize Court Rules, 
two claims were entered by the firm H. M. Gehrckens, of Hamburg, one 
in its own name on account of certain alleged outlays in behalf of the 
vessel and its crew made subsequent to the seizure, and the other in 
the name of the shippers—Helsingfors Angfartygs Aktiebolag—in Hel- 
singfors, the ship-owner petitioning that the seizure be declared un- 
justified. 

The Prize Court in Hamburg rendered judgment on Sept. 26, 1914, 
in which, among other things, it was held that: 

The seized steamer Feniz is to be condemned. 

' Translated from the Hanseatische Gerichtszeitung Hauptblatt, Hamburg, No. 9, 


March 11, 1915, and the Zeitschrift fiir Volkerrecht, Vol. IX, No. 1, p. 103. 
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The claims of the owner and the firm H. M. Gehrckens are rejected. 
The costs of the legal proceedings must be borne by the claimants. 

From this decision, which was delivered on October 8, 1914, the pe- 
titioners, in a written statement presented on October 13, 1914, made an 
appeal and justified the same on October 16, 1914. The petition is 
made: 

1. In the name of both claimants: That, under a stay of execution of 
the appealed judgment, the steamer Feniz be released. 

2. In the name of the claimant H. M. Gehrckens as an alternative: 
To modify the judgment to the extent of declaring that the condemna- 
tion of the steamer is allowed only on payment to the claimants of the 
amounts specified in the claim of the firm H. M. Gehrckens. 

The Imperial Commissioner before the Supreme Prize Court moved 
that the appeal be dismissed. In the proceedings before the court of 
appeal, the representative of claimants proved the legal remedy and 
pleaded as follows: 

I. Re the shipper’s appeal. 

1. The 6th Convention of the Second Hague Peace Conference (Oc- 
tober 18, 1907) ought to have been taken into consideration in the Prize 
Court’s judgment, even although only Art. 1, par. 1, was mentioned in 
the Prize Regulations; for the Prize Regulations founded on the Kaiser’s 
powers as Commander in Chief do not govern the whole of prize law, 
especially those cases which do not arise upon the high seas. 

2. Neither is the application of the above mentioned convention 
excluded by the fact that Germany withheld consent to some of its pro- 
visions, for Russia did that also. Likewise the fact that Servia and 
Montenegro did not ratify the convention stands just as little in the 
way of its application in this case, since they are not maritime states, 
and Art. 6 of the convention must be taken to mean that it shall not 
apply only if the belligerents, being maritime states, are not parties 
to it. 

3. Nor is the application of the convention dependent upon the 
granting [by the belligerent governments] of days of grace for departure. 
This can be more definitely ascertained from the proceedings of the 
Second Hague Conference relating to this convention and the declara- 
tions made by the representatives of the various contracting states, 
parts of which were quoted by the representative of the claimants. 

4. Concerning the interpretation of the law to be applied, the repre- 
sentative of the claimants pleaded, that Art. I, par. 2, and Art. 2 of the 
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above mentioned convention must not be understood in too narrow a 
sense, and above all not to the effect that only ships which reached a 
hostile port or its immediate neighborhood before the outbreak of war 
should be exempt from the prize law. The whole convention is further- 
more merely the outcome of the practice generally followed since the 
Crimean War, according to which not only those ships which were al- 
ready in a hostile port at the time of the outbreak of the war, but also 
such as were on the way to such a port should be granted time for de- 
parture. This was laid down by French and Russian declarations in the 
year 1854, as well as by French and German declarations in the war of 
1870-71. The United States of America likewise agreed to it in 1898 
in the war against Spain. This practice, as is plainly evident from the 
words of the preamble, the convention in question intended to confirm, 
and it was only due to a mistake in drafting, which it is true tends to 
obscure the principle upon which par. 2 is based, that the respite for de- 
parture, the desirability of which is expressed, can be taken into con- 
sideration in the case of ships bound for a hostile port only after 
their arrival. The circumstance that Germany withheld its consent 
to Art. 3 cannot be taken to mean a limitation upon Art. 2, since 
Germany, according to the explanations of its representatives at the 
Conference, wanted to go so far as to make the practice obligatory. 

5. Finally the claimant’s representative contended that at the time 
it was captured the Fenix was already in the Elbe and therefore within 
German jurisdiction. A vessel is certainly entering a port (entrant dans 
un port as the original text of the convention reads) when, after passage 
through the national waters, she reaches the inner territory of the 
hostile state. This is also the meaning of the word “anlaufen”’ used in 
the German translation, which is not identical with “ einlaufen.”’ 

Il. Re the appeal of the firm of Gehrekens. 

In this case the representative of the claimants maintained the argu- 
ments brought forward by him in the first instance, and particularly 
referred to the fact that even if the amounts paid out by the firm of 
Gehrckens could not be awarded to them as costs in the prize court pro- 
ceedings, the firm had certainly acquired a bottomry right on account 
of the payments made on the authority of the captain of the Feniz, 
the validity of which must be reserved in the judgment pronouncing the 
seizure of the ship. The judge of the lower court did not enter at all 


upon this point. 
The Imperial Commissioner contradicted these arguments, and re- 
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garding the interpretation of Art. 1, par. 2, of the convention, referred 
to the fact that this provision was construed very narrowly by the 
English Prize Court, as evidenced by the case of the German vessel 
Méwe,? which was captured in the inner waters of the Firth of Forth, 
because it was held that she was at sea there. The English Prize Court 
confirmed this holding. 

REASONS FOR THE DECISION 

The appeal is in order as to time and form and is justifiable, but with- 
out foundation. 

The Court of Appeal agrees with the claimants in presuming that the 
stipulations of Convention No. 6 of the Second Hague Conference must 
be taken into consideration in the case under review, although they have 
not been expressly included in the Prize Regulations. Why this was not 
done need not be discussed. At all events, the convention named is 
a state contract ratified by the German Empire, and published in the 
Imperial Legal Gazette, and as such it must be taken into consideration 
by the prize courts. 

Likewise, the fact that Germany refused to agree to Art. 3 of the con- 
vention does not prevent the consideration of the remaining parts. 
Neither in the opinion of the Court of Appeal, is the granting [by the 
belligerent governments] of days of grace for departure necessary for the 
application of the convention, since such a limitation upon its appli- 
eability is not evident from the convention itself; but, on the contrary, 
Art. 2, par. 1, 2nd alternative, refers to a ship which is not allowed to 
leave, in which case, therefore, there can be no question of the granting 
of days of grace for departure. 

Finally, the circumstance that the belligerent states Servia and Mon- 
tenegro did not ratify the convention raises no doubt, for the reasons 
advanced by the claimants, concerning its applicability to the case under 
review; but it may be left undecided whether the dispositions of the 
convention would not have to be taken into consideration as generally 
acknowledged principles of international law, even if they were not 
brought into question by virtue of a treaty. 

The Court of Appeal, however, can not agree with the claimant’s 
arguments concerning the interpretation and wording of Art. 1, par. 2, 
of the convention. 

First, the claimant’s arguments may be summed up to the effect 


2 Printed in this JouRNAL for April, 1915 (Vol. 9), p. 547. 
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that in several wars in the second half of the preceding century the bel- 
ligerents agreed upon and followed the practice of not molesting a vessel 
which was bona fide bound for a hostile port, and treated it in the same 
manner as a ship which at the outbreak of hostilities was actually within 
a hostile port; and that this practice ought to have been expressly laid 
down in the dispositions of the 6th Convention. 

With certain limitations this may be true. It in no way alters the fact, 
however, that Germany reserved Art. 3 of the convention, according to 
which ships at sea which are without knowledge of the outbreak of 
hostilities do not come under the protection of the convention, which 
applies only to vessels actually within the hostile port at the commence- 
ment of hostilities (which does not come into question here) or which 
“touch at’’ such a port after the outbreak of hostilities. 

Considered from a purely grammatical standpoint, “einen -Hafen 
anlaufen” (to touch at a port) means the same as “in einen Hafen ein- 
laufen”’ (to enter a port). It may be granted, however, that at times 
the expression is used in a somewhat wider sense. In order correctly to 
understand the sense in which it is used in this convention, it Is neces- 
sary to consider the original French text, since this alone is decisive 
upon a question of interpretation, the convention having been drawn 
in that language. ‘‘ Entrant dans un port’’ however, as it stands there, 
means to enter a port. There is no necessity to construe this clause of 
the convention more widely than the wording requires, for even thus 
understood, a ship bona fide approaching a port does not lose the ad- 
vantages of the convention, since even if she does not come under Art. 1, 
par. 2, she does come under the provisions of Art. 3. Accordingly, the 
convention comprises two, not three, categories of ships, as the claimants 
take it, viz., ships which at the outbreak of hostilities were actually 
within a hostile port or (what is considered as the same thing and there- 
fore so treated in the same article) which enter it, and ships that are 
outside the port and therefore within the hostile state’s territorial juris- 
diction. These latter are considered as at sea (Art. 3). It would be 
arbitrary to consider within the first category ships which are bound for a 
hostile port and about to claim the right of asylum within the hostile 
state, and such a holding must be rejected if for no other reason than the 
difficulty of drawing a definite line of demarcation. Germany’s willing- 
ness to make obligatory the granting of days of grace for departure has 
nothing to do with the question as to what ships are to be considered as 
at sea and what as touching a port. 
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That this interpretation, drawn from the French wording of the dis- 
position in question, should, according to the general opinion, have been 
expressed in the convention is also evident from the protocol of the con- 
vention. In the reports of the Fourth Commission to the whole Con- 
ference, it is stated (according to Dr. Niemeyer, Urkundenbuch zum 
Seekriegsrecht, If Abb. p. 473) with regard to the disposition in question: 


L’alinéa 2 vise le cas du navire entrant, qui a quitté son dernier port de départ 
avant la guerre et qui ignore l’ouverture des hostilités al moment od il arrive dans le 


port ennemi. 


And the official English text of the convention, which was laid before 
Parliament together with the original text, reads, as far as it applies here: 


The same principle applies in the case of a ship which has left its last port of de- 
parture before the commencement of the war and has entered a port belonging to the 
enemy while still ignorant that hostilities had broken out. 


From this it is clear beyond all doubt that Art. 1, par. 2, of the con- 
vention is to be read still more narrowly than was done by the judge of 
the lower court, namely, that it refers only to those ships which, without 
knowledge of the outbreak of hostilities, actually arrive at and enter a 
hostile port. So long as they are outside the harbor proper, even if in its 
immediate neighborhood, they do not come under the protection of 
Art. 1, par. 2, but are, on the contrary, for the purposes of prize law, to 
be treated as at sea, and so fall under Art. 3. Since this article has not 
been accepted by Germany, and the hostile ownership of the 8. 8. Fenix 
has been proved, she was rightly captured and is consequently subject to 
condemnation. Moreover, the British Prize Court in its 12th session 
when the case of the Méwe was heard, likewise gave a similar interpreta- 
tion of the regulation in question. That vessel was on a voyage from 
Norderney to Bo’ness in the Firth of Forth, within which it touched at 
Morrison’s Haven, on the 4th August, and on the following morning 
sailed for Granton “higher up the Firth of Forth.’”’ Thereupon the ship 
was captured and declared by the Prize Court to be a good prize. In 
the report of the case before the Prize Court, it is stated (Morning 


Post of Nov. 1, 1914): 


The condemnation of the vessel was asked for by the Crown on the ground that 
when captured she was not within the boundary of any port in the sense in which 
the word was used in the Sixth Hague Convention of 1907. * * * The presi- 
dent had no hesitation in finding that she was captured at sea and not seized in port. 
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For these reasons, the legal claim of the ship-owners is denied. 

The appeal of the firm of Gehrckens likewise appears unfounded. In 
so far as this claimant demands reimbursement of specified outlays as 
costs of the Prize Court proceedings, the claim is to be refused, since 
costs of legal proceedings cannot consist of outlays of third parties, par- 
ticularly outlays which have nothing to do with the actual case. If the 
outlays were really made in the interest of the prize the claimants must 
prove them in the manner prescribed by the Prize Regulations. The firm 
of Gehrckens bases its claim furthermore on the fact that because of out- 
lays made on behalf of the ship’s captain, it had acquired a bottomry 
right on the ship, the proving of which was reserved in case of condem- 
nation. Here, too, may be left out of consideration the question whether 
the firm on account of its outlays, or a part thereof, actually acquired a 
real right in the 8. 8S. Feniz, since the bottomry right would at once be- 
come void upon the condemnation of the ship. Condemnation, accord- 
ing to prize law, is an original method of acquiring possession, an 0c- 
cupatio jure belli, which, according to generally acknowledged principles 
of international law, gives to the occupant the ownership of the object 
seized free of every encumbrance. The decision in the case of the Maria 
Glaeser, rendered by the English Prize Court at its third session after 
mature consideration of the practice of other prize courts, shows that the 
English Prize Court also takes this point of view. (The Times, 17th 
September, 1914).° In that case it was a matter of a mortgage acquired 
by a neutral before the capture of the ship, and the consideration of 
the claim of the neutral mortgagee was denied on the ground that ac- 
cording to the principles of prize law, the rights of third parties in a cap- 
tured ship cannot be recognized. It is also hinted in the decision that the 
case would not have been adjudged differently if the mortgagor had been 
a British subject. 

In the present case the bottomry right is said to have arisen after the 
capture of the ship. According to the opinion of the Court of Appeal, 
however, this makes no difference in adjudging such bottomry right, 
since under prize law it is void as against the legal effect of seizure. 
The same is true of an alleged bottomry creditor in his capacity as citi- 
zen of the Empire. It is not evident why an exception should be made to 
the above mentioned principles in favor of citizens of the Empire. 

Accordingly, both appeals are rejected. The awarding of the costs 
follows according to Sec. 37 of the Prize Regulations. 

8 Printed in this Journat for April, 1915 (Vol. 9), p. 531. 


910 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


THE ELIDA ! 
Imperial Supreme Prize Court in Berlin 
Decided May 18, 1915 


In the prize case re the Swedish steamer Elida, home port Karlsham, 
the Imperial Supreme Prize Court in Berlin, in its session of May 18, 
1915, cancelled the judgment of the Prize Court at Kiel of Decem- 
ber 8, 1914, and declared the claim for compensation to be fully justi- 
fied, returning the case to the court of first instance to fix the amount 
of the indemnity. The decision upon the costs is reserved for the final 
decree. 

On October 13, 1914, the Swedish 8. 8. Elida, with a cargo of wood 
(rafters), bound from Kago to Hull, was captured by a German torpedo 
boat near Trelleborg and taken into Swinemiinde. The bill of lading 
read “to order’’; the wood is said to have been sold by V. Svensson & 
Co. A. G. of Stockholm to Roberts, Cooper & Co. in Hull. The owner 
of the steamer, J. Ingmarssen of Stensniis, avers that the seizure of the 
ship and cargo was illegal and claims damages. The Prize Court at Kiel 
decided that the steamer and cargo should be released, but that sufficient 
reasons existed to justify the seizure and that the claim for compensa- 
tion should be dismissed. 

The appeal from this decision is sustained. 

The illegality of the seizure is first of all based on the fact that it took 
place within the zone of neutrality claimed by Sweden, 7. e., within 
four miles of the Swedish coast. Whether this was really the case is 
disputed, whilst it is certain that the seizure took place outside the three 
mile limit. In any event this is of no importance, since this objection 
was properly dismissed by the judge. 

It is true that a considerable number of states have extended by na- 
tional law their territorial jurisdiction beyond the three mile limit, 
either generally or with regard to certain legal rights. This particularly 
applies to Sweden and Norway, which extended their national waters to 
a distance of four miles. A number of other states even went much 
further in this respect. But a special international title, valid in rela- 
tion to the German Empire, and therefore to be taken into account by 


' Translated from the Hanseatische Gerichtszeitung Hauptblatt, Hamburg, No. 39, 
October 7, 1915, and the Zeitschrift fiir Vélkerrecht, Vol. 1X, No. 1, p. 109. 
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the prize court, does not exist, for up to the present time the Swedish 
claim has been recognized only by the Norwegian Government. Ac- 
cording to official information from the German Foreign Office, Ger- 
many especially in the course of the discussions concerning this matter 
which took place in 1874, did not accept Sweden’s point of view but 
treated the question of national waters as an open one, while England 
insisted upon the three mile limit. Similarly in 1897, when the Swedish 
Government addressed a communication to the German Legation at 
Stockholm concerning the fishery jurisdiction, the German Govern- 
ment restricted itself to raising no objection against Sweden’s claim to a 
four mile boundary for the fishery and the question of the neutraliza- 
tion of this marine area in case of war was not thereby affected. 

Therefore, under these circumstances, the decision must rest upon 
the basis of the German Prize Regulations, which in No. 3a forbids 
the application of prize law within a zone of only three nautical miles 
from the low water mark of neutral coasts. The Prize Regulations 
contain the principles laid down by the Kaiser as Commander in Chief 
within his Imperial jurisdiction for the practice of prize law pertaining 
to naval warfare, and are, therefore, primarily law not only for the Navy, 
but also for the inland authorities, particularly the prize courts, in so 
far as they have to pass upon the legality of the actions of commanders 
at sea falling within the prize law. International law only lays down 
rights and duties as between different states. The prize courts, when 
judging of the legality of prize actions, can take general international 
principles only into account when the Prize Regulations contain no 
instructions and, therefore, tacitly refer to the principles of international 
law. Therefore, the question whether an instruction of the Prize Regula- 
tions agrees with general international law is not for the prize court to 
decide. If a contradiction in this connection is asserted, the point 
in controversy is to be settled in another manner. Thus far this con- 
ception also agrees with the legal opinion of Professor Dr. von Liszt, 
produced by the claimants. 

Contrary to this opinion, however, the Supreme Prize Court further 
is of the opinion that the instruction in question of the German Prize 
Regulations in no way violates the general principles of international 
law. Heretofore, the maritime boundary of states has been generally 
recognized in theory and practice as being three nautical miles distant 
from the coast. Originally, it was based on the carrying distance, cor- 
responding to the gunnery technique of those times, of ships’ and coast 
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guns. It is true that now-a-days this reason is no longer applicable. 
Here however the axiom cessante ratione non cessat lex ipsa applies, and 
although numerous proposals and opinions have been put forward with 
regard to a different delimitation of the national waters, it cannot be 
asserted that any other method has in practice met with the general 
concurrence of the maritime states. This is also true of the view put 
forward in the above mentioned opinion, according to which each in- 
dividual state is entitled to extend, by means of independent regulations, 
the boundary of its national waters beyond the three mile zone as far 
as gun range, the former limit nevertheless to be regarded as a subsidi- 
ary international boundary. With the range of present day guns this 
would lead to quite intolerable conditions, and give to single states the 
possibility of including within their national territory extensive tracts 
of the open sea the freedom of which is in the interest of all maritime 
states. To a certain extent this is also acknowledged by Liszt in his 
opinion, for according thereto the regulation of the individual state is 
not alone sufficient; the absence of objection on the part of other states 
is also required. Thereby in reality the permissibility of an extension 
of the territorial waters is founded not so much upon the independent 
regulation by the single state, as upon the supposition of a tacit ac- 
knowledgment of such an extension by the other states. A mere failure 
to object, however, is not identical with a positive concurrence of the 
nations. Furthermore it must be remembered that even if the exercise 
by a maritime nation of certain official functions, such as those of the 
health and customs authorities, is tolerated beyond the three mile zone, 
this by no means represents a concession to the effect that in all other 
respects the waters in question are included within the territorial juris- 
diction. Accordingly, in more recent international agreements to which 
a number of maritime states were parties, as, for instance, in the agree- 
ment of May 6, 1882, for the police regulation of the North Sea fisheries, 
and in the convention of October 29, 1888, for the neutralization of the 
Suez Canal, the three mile boundary was recognized as the standard. 
Likewise, according to official information from the Foreign Office, 
in the second session of the International Congress for the Protection 
of Submarine Cables, held at Paris on October 18, 1882, Germany’s 
representative explicitly declared, without meeting with opposition, 
that by the term “ coastal waters’’ a zone of three miles was to be under- 
stood. Furthermore, according to the same official information, the 
British Government during the negotiations in the year 1911 with re- 
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gard to the holding of an international congress for the regulation of the 
question of coastal waters, decidedly adhered to the three mile zone; 
and, accordingly, even in the present war, it had Admiral Craddock 
inform the Government of Uruguay that it would not recognize the 
claims of Uruguay and Argentina to an extension of the territorial waters 
beyond the three mile zone. It can, therefore, be still less assumed that 
this boundary has been supplanted by another generally acknowledged 
international regulation. 

In the case under consideration, however, the legality of the seiz- 
ure should have been denied for another reason. 

In agreement with the court of first instance, it is to be taken that the 
wood,—which after the release of the ship and cargo was sold in Lue- 
beck—was not contraband. In this respect only item 9 of the List of 
Conditional Contraband, as it was in force at the time of seizure, would 
come into question, namely, ‘“ Material for Fuel (Greases).’”’ The cargo 
consisted of beams, 7. e., trunks cornered by means of the hatchet, in 
this case up to 22 feet long, and 4x4 up to 8x9 inches wide, part of the 
tenon ends being unhewn. The experts Homann and Bockmann, it is 
true, estimated their value as small, 7. e., M. 15 per cubic meter, whereas 
they valued firewood at M. 8 the cubic meter. The expert Liebnitzky, 
on the contrary, assessed the value at M. 25, and at the same time pro- 
nounced the wood to be squared timber, such as is used in large quanti- 
ties in Germany for building purposes, particularly from Vorpommern 
westward. The experts who viewed the wood during its discharge at 
Luebeck agreed with this opinion in so far as to declare the cargo to 
have undoubtedly consisted of squared building wood. In accordance 
therewith at the sale in Luebeck the wood brought the price of M. 28. 58° 
the cubic meter. 

Without doubt therefore it was not firewood, but timber. 

When the Declaration of London in Art. 24 and the Prize Regulations 
in No. 23 speak of fuel, this must be taken to mean such material as, 
according to the conditions of price and transportation, is really used for 
the purpose of fuel, since it is generally obtained prepared and trans- 
ported to its destination for this object. Particularly wood for fuel, 
firewood, naturally differs from timber of every description, since 
through the preparation of the former, the latter has generally risen 
considerably in value. On the other hand, it must be taken into 
account that the prize court instructions are designed for the event of 
war, and must be therefore read in such a way as to exclude the possibil- 
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ity of evasion. It is not, therefore, merely a question of the customary 
designation of the trade, for, if such were the case it would be possible, by 
means of a preparation which entailed no extra costs, or at least insig- 
nificant ones, to give to the wood a character which would deprive it of 
its contraband nature without its use as fuel producing a useless loss of 
important economical values. Even firewood requires a certain treat- 
ment or preparation, the cost of which is hardly lower than that of in- 
ferior kinds of timber, particularly timber for mines. A fine line of dis- 
tinction is not drawn here. It was, therefore, quite in accordance with 
the legal position created by the Prize Regulations, when the German 
Foreign Office informed the Swedish Government in September, 1914 
that all kinds of unmanufactured or crudely manufactured woods were regarded as 
conditional contraband, as they could be used as fuel and, according to circumstances, 
were actually used as such, also timber for mining and paper wood, crude or with 
bark removed; but, on the contrary, not such kinds of wood as had on account of 
hand or machine treatment, risen considerably in value so that their use as fuel would 
mean the destruction of the economic values expended on them, 


and when subsequently,—quite in accordance with what is there said, 
the Prize Regulations were explained by the proclamation of Novem- 
ber 17, 1914, in the Imperial Legal Gazette. It is, however, clear that 
wood like the kind in question cannot be brought even under the cate- 
gory of wood for fuel as thus elucidated. This also agrees with a dec- 
laration given to the Swedish Government through the German Am- 
bassador at Stockholm on August 28, 1914, according to which planks, 
sawn beams and cornered building wood would not be considered as 
contraband. 

So far the disputed decision is confirmed, but it cannot be conceded 
that the first judge was correct in deciding with regard to compensa- 
tion that the wood in question was a doubtful case of classification, 
and that therefore sufficient reason existed for seizure. The ship’s com- 
mander must have seen, and did see, that it was not a case of firewood. 
He also could not have been in doubt that it was not timber for mines. 
According to the Prize Court, the cargo consisted of beams, and the 
seizure was made because the “ cargo could be used as timber for mines”’ 
and, further,—*‘ because the nature of the wood gives rise to the sup- 
position that it was to be used as timber for mines.”’ This was incor- 
rect. After all, every kind of wood can be used as fuel. It cannot there- 
fore be a question of this possibility. It is the objective character 
of the wood, as specified above, which is actually decisive. Therefore, 
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even if it be granted that mining timber is fuel in the sense of the Prize 
Regulations, cornered wood must not be declared fuel simply because it 
might perhaps be used as timber for mines. The officer may have made 
an excusable mistake, but it was not one concerning the nature of the 
cargo. If he nevertheless decided to seize it, this was because he in- 
terpreted the Prize Regulations incorrectly, and inadmissibly extended 
the conception of fuel. Incorrect interpretation of the Prize Regula- 
tions, however, can never be regarded as sufficient ground for seizure. 
Whether the ship’s commander is at fault or not, is not the question. 

Wherefore, the petitioner’s claim, in so far as he, in his capacity of 
owner of the Elida, has suffered loss, appears fundamentally justified, 
and it need not be inquired into whether, as claimant asserts, these or 
other presumptions for seizure were also wanting. 


THE GLITRA ! 
Imperial Supreme Prize Court in Berlin 
Decided September 17, 1915 


In the name of the Empire: In the prize case of the English steamer 
Glitra, home port Leith, the Imperial Supreme Prize Court in Berlin, in 
its session of July 30, 1915, rendered the following judgment: 

The appeals of the claimants named under Nos. 9 and 12 of the dis- 
puted judgment are rejected as inadmissible; the appeals of the other 
claimants are rejected as unfounded. The costs of the appeal are to be 
borne by the claimants. 

REASONS 

On October 20, 1914, the steamer Glitra, belonging to the firm of 
Salversen & Co., of Leith, and bound with a cargo of piece goods from 
Leith to Stavanger, was captured by H. M. Submarine U 17 in 50° 4’ N. 
Lat., and 50° 14’ E. Long., and sunk, with her cargo, after the crew had 
left the ship. In reply to the request of the Prize Court, according to 
Sec. 26 of the Prize Court Rules, the 13 parties mentioned in the dis- 
puted judgment as possessing interests in the cargo, claimed compensa- 
tion on account of the destruction of their property. The claimants are 
partners of Norwegian firms; claimant No. 2 is a Danish Insurance 
Company, representing the rights of its Norwegian insurer. 

! Translation from copy of decision furnished by the Department of State. 
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The Prize Court decided that the ship sunk was liable to seizure, and 
rejected the reclamations. 

The appeal taken against this judgment is unfounded. 

In the first place the Prize Court ascertained that without doubt the 
Glitra was an English ship, and that according to the circumstances 
the destruction of the ship was necessary in order to ensure capture. 
It left undecided the question, whether the goods for which claims for 
indemnification were entered belonged to neutrals, because it came to 
the conclusion that even if this were proved in the affirmative, a claim 
for compensation did not exist. It is stated as the reason for this that 
the question under discussion is not decided either in the Prize Regula- 
tions nor in international agreements, namely, in the Declaration of 
London, as is clear from the document itself and the history of its origin. 
Opinions are divided. In the French memorandum presented to the 
Conference of London it is declared that the owners of neutral cargoes 
have no claim for indemnity, because if the captor considers the destruc- 
tion of the prize as necessary for military reasons it is an act of war, 
while the English memorandum acknowledges the claim, if it is not for 
contraband, because a non-prohibited cargo on board a hostile ship is 
not liable to seizure. The basis leading for the preparatory discussion 


of the conference of London 


Considering the principle that neutral goods shipped on vessels flying an enemy’s 
flag are not subject to seizure, is the owner of certain goods forming part of the cargo 
of a vessel destroyed, entitled to claim indemnity, or is the destruction of the ship in 
such cases an “act of war’’ which does not obligate the belligerent nations to the 
payment of an indemnity? 


was debated, without an agreement being reached. Quite the pre- 
dominating point of the debates was the question of the admissibility 
of the destruction of neutral vessels which were liable to seizure. In 
mitigation of such a case, Germany was in favor of allowing the 
neutrals a right to indemnity for goods not liable to seizure. 

Japan only expressed an opinion regarding neutral goods on board 
a destroyed hostile vessel, namely, in conformity with the standpoint 
taken by England. There is nothing to support the assertion that Ger- 
many nevertheless, under these circumstances, was in favor of laying 
down as a principle of prize law, that in case of the destruction of a 
hostile ship the owner of the neutral cargo should have a claim for com- 
An argument in favor of this might at the most be found in 


pensation. 
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par. 114 of the Prize Regulations as it is there apparently presumed that 
when a vessel is destroyed compensation is always to be given for the 
destruction at the same time of the innocent portion of the cargo. This 
argument is, however, not sufficiently convincing, for it is evident that 
par. 114 treats only of the destruction of neutral ships. Preceding and 
succeeding provisions of the Prize Regulations also refer to such a case. 

This is to be agreed to in the issue. 

The question is whether in the case of the legal destruction of a hostile 
ship, compensation is to be made for the goods of neutrals which are lost 
with the ship. It is clear that an express instruction upon this point is 
contained neither in the Prize Regulations nor in the Declaration of 
London. But the Prize Regulations do not state anything about it even 
indirectly. The claimants seek to find such an instruction in par. 114 of 
the Prize Regulations. The judge of the lower court was right in re- 
jecting this contention, even if his reasons are not always to be agreed 
with. The commander is therein instructed, before he decides upon the 
destruction of a ship, to consider whether the injury to be done to the 
enemy balances the compensation to be paid for the destruction of the 
innocent portion of the cargo. At the same time reference is made in 
brackets, amongst other things, to par. 18, which deals with the capture 
of hostile ships and directs what portion of the cargo is likewise liable 
to seizure. This indeed conveys the idea that the compiler of the Prize 
Regulations takes in par. 114 the standpoint that even in the case of the 
destruction of a hostile vessel indemnity is to be paid for the innocent 
portion of the cargo. It must also be admitted that this reference con- 
fused the holding of the lower court, if it presumed that par. 114, as well 
as the preceding and following regulations, refer only to the destruction 
of neutral ships. Nevertheless, the importance which the claimants 
seek to attach to it cannot be given to this paragraph. Interpreted 
according to their contention, it would to a certain extent contradict 
what the Prize Regulations prescribe in the paragraph immediately 
adjoining. As is clearly shown there, the Prize Regulations do not 
prescribe that compensation is to be granted in every case for the destruc- 
tion of goeds not liable to seizure, since in the case of the legal destruc- 
tion of a neutral ship compensation is only prescribed for the destruction 
at the same time of innocent goods, in as far as they are neutral goods, 
but not for hostile goods, which, under the protection of the neutral flag, 
are likewise not liable to seizure. In addition, there are also hostile 
vessels which are not liable to capture, and therefore are not to be seized; 
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so that if by chance,—for instance, on account of a pardonable error— 
such a vessel should nevertheless be destroyed, the question might arise 
whether on account of the compensation to be paid for values destroyed 
with it, a distinction should not be made between neutral and hostile 
property, for which reason it might seem advisable to instruct the com- 
manders of men-of-war to take into account such considerations as are 
laid down for them in par. 114. Above all, it is of paramount importance 
that par. 114 be not sedes materia, and therefore, even supposing that the 
compiler of the Regulations was of the opinion that in the case of the 
legal destruction of a hostile ship claims for compensation could be sus- 
tained for neutral goods, it would be incorrect to regard his opinion as a 
definitive decision of this at least doubtful, and at any rate disputed but 
still open question. 

As Wehberg,’ correctly points out, Heilfron * goes too far when he 
wishes to give to the Prize Regulations the importance only of a com- 
mand given by the Kaiser to the commanding officers of the Navy. 
The Prize Regulations contain to a great extent positive law. But with 
regard to the precise question under dispute, Heilfron’s characterization 
is correct. This par. 114 is indeed only a command to the commanders 
of men-of-war. The Commander-in-Chief but not the legislator speaks. 
He does not desire to make substantive law and does not do so. 

Thus obliged to revert to the most general legal principles in connec- 
tion with the general laws of war, it is absolutely evident that a claim in 
favor of the neutrals does not exist, if the destruction of the prize was 
justified by the circumstances. (Par. 112, Prize Regulations.) 

The seizure and capture of hostile ships is an admissible act of war 
against other states which is sanctioned by international law. Claims 
for compensation either from members of hostile or neutral states cannot 
arise in every case. It is true that according to Article 3 of the Declara- 
tion of Paris, neutral property (which is not contraband) cannot be 
seized even on hostile ships. Therefore, it is not even liable to seizure 
if the ship is brought into port. But there can be no question of the 
parties interested in the cargo having a claim for compensation on ac- 
count of the injury caused by the seizure of the ship, the interruption of 
the voyage, or the conveyance to a different destination to what was in- 
tended. There is also just as little claim for compensation if the goods 
themselves suffer injury in consequence of the seizure of the ship; for 


2 Osterreich. Zeitschrift fiir dffentliches Recht, U1, 3, p. 282. 
3 Jur. Wochenschrift, 1915, p. 486. 
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instance, if on account of an accident they are lost during the subsequent 
voyage of the prize. Since seizure is a legal act, there is no legal basis 
whatever upon which to found an injury to the goods, which the neutrals 
have, moreover, themselves caused by entrusting their property to an 
endangered ship. Therefore, since seizure is a legal act of war, there is 
no legal basis for establishing the injury to the goods, even if they are 
lost through an act of war directed against the ship when owing to the 
circumstances such an act must necessarily also be directed against 
the cargo. 

The legal question which here arises can also arise under the 
conditions of land warfare. It can and may not seldom happen, that, 
for instance, during the bombardment of a fortified or defended place, 
the property of neutrals also suffers injury. But even in land warfare, 
in which private property is much more protected than in war at sea, 
there can be no question in such a case of a liability on the part of the 
belligerent states to indemnify even the neutrals. Compare Article 3 
of Convention IV of the Second Hague Conference; Geffcken by Heffter, 
Volkerrecht, Sec. 150, note 1 (incorrect, at least insufficient, viz., the text 
by Heffter); Calvo, Droit international, IV, 2250-2252; Bonfils, Vol- 
kerrecht, 1217; Bordwell, Law of War, p. 212. 

In regard particularly to the conditions of naval war, however, Ar- 
ticle 3 of the Declaration of Paris gives protection neither in general nor 
specifically to neutral property against the actions of the belligerents 
due to the necessities of war. The purpose of Article 3 of the Declaration 
of Paris was to extend protection to neutral property in an enemy ship 
which, under the prize law as it existed prior to the Declaration, was 
subject to capture. What the necessities of war demand must be allowed 
to take place, whether neutral property is on board the ship or not. If, 
according to Article 2 of the Declaration of Paris, the neutral flag pro- 
tects enemy property, this does not mean, that, vice versa, neutral prop- 
erty protects the enemy ship, and protects it, indeed, not only against 
destruction but also in many cases against every exercise of prize law. 

As far as can be seen up to the most recent time, no one has ever dis- 
puted this holding. Compare, Entsch. des franz. Conseil d’Etat of 
May 21, 1872 in Dalloz, Jurisprudence générale, 1871, III, No. 94, in the 
prize case of the Ludwig and Vorwerts; Dupuis, Le droit de la guerre 
maritime, 1899, p. 334; de Boeck, De la propriété ennemie privée sous 
pavillon ennemie, Sec. 146; Bordwell, Law of War, p. 226; Wheaton, 
International Law, 4th ed., p. 507, See. 359e; Oppenheim, International 
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Law, II, 201 ff.; Calvo, Droit international, V, 3033, 3034; Hall, Inter- 
national Law, 5th ed., p. 717 f. 

The claimants’ assertion that the decision of the French Prize Court 
in the case of the Ludwig and Vorwerts was almost universally attacked 
in literature, has, apart from the quotations from the recent literature 
(Wehberg and Schramm; the quotation from Hall, p. 187, see above, is 
incomprehensible) remained unproved and must be regarded as incorrect. 
Only very recently, especially in Germany, has there developed the 
theory that generally in the case of the destruction of innocent goods 
the highest principle prescribes the obligation of granting compensation 
absolutely or in so far as innocent goods may have been destroyed, and 
absolutely or in so far as neutral goods may have been destroyed. 
Compare Schramm, Prizenrecht, p. 338f.; Wehberg, Seekriegsrecht, 
p. 297 Anm. 3 & 4, and Osterr. Zeitschrift fiir dffentliches Recht, op. cit.; 
Rehm, Deutsche Juristenzeitung, 1915, p. 454. 

In consequence, the general obligation of granting compensation is 
regarded as a foregone conclusion, without giving any reason to support 
it, and when it is subsequently attempted to bring forward a reason, 
it does not, when compared with the foregoing arguments, appear con- 
vincing. Even the argument that land warfare must be confined locally 
to the territories of the belligerents while the ship may sail over the wide 
seas, cannot alter the finality of the latter conclusion. An enemy ship 
is subject to attack and eventually to defeat everywhere on the high 
seas in conformity with the perhaps regrettable but nevertheless valid 
state of international law. Finally, as soon as a ship enters the high seas, 
she becomes a portion of the territory of her state, into which the neutral 
having loaded his goods on board a belligerent vessel for the purpose 
of conveying them over the sea, has brought them of his own free 
will. 

In conclusion, the proceedings are not defective because, as objected to 
in the appeal, the Prize Court omitted to decide whether the goods which 
are the object of the reclamations are liable to seizure or not. It is the 
object of Sec. 1 of the Prize Court Rules to stipulate the exact subject of 
the jurisdiction of the Prize Court, and if Sec. 2 prescribes on this account 
what the decision must embrace, this serves only to lay down the limits 
within which the court must remain, not, however, to prescribe that 
in each individual case a decision must be rendered concerning the 
questions named, should they be not material to the decision of the 


case. 
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The claimants under 9 and 12, although they were requested to do so, 
did not pay in advance the costs which were demanded of them. It is 
therefore unnecessary to enter into the consideration of their legal claims. 


THE MARIA ! 
Imperial Supreme Prize Court in Berlin 
Decided October 5, 1915 


The steamer Maria, with a cargo of wheat, en route from Portland, 
Oregon, to Belfast and Dublin, was captured on September 21, 1914, 
at 1° 49’ S. lat., 31° 50’ E. long., by H. M. S. Karlsruhe. The ship’s 
papers were in order and showed it to be a Dutch ship owned by the 
Holland Gulf Stoomvaart Maatschappij, and that on September 17, 
1912, it had been chartered for a term of five years to the English firm 
of Watson, Munro & Co., Ltd., of Cork, with branches at Belfast and 
Dublin, who subchartered the vessel, for the present trip, to Kerr, Gif- 
ford & Co., of Portland, Oregon. According to the bill of lading and the 
manifest, the cargo consisted of 84,860 sacks of wheat, whereof 40,974 
were bound directly for Belfast, while 43,886 were destined for Dublin. 
The bill of lading read “to order.”’ Considering that the cargo con- 
sisted of conditional contraband (Prize Regulations, Sec. 23, No. 1) 
and that Belfast, whither it was bound, serves the English forces as a 
base of operations and supply (Prize Regulations, Secs. 32, 33 d); con- 
sidering, furthermore, that the vessel, by stopping on the way, had 
knowledge of the breaking out of the war and of the contraband charac- 
ter of its cargo, and was in a position to discharge it at a neutral port 
(Prize Regulations, Sec. 44), the Maria was seized and the commander 
proceeded to destroy it, because the captured vessel could not follow 
the warship without risk of being taken away from the latter, inasmuch 
as the proximity of enemy cruisers gave grounds to apprehend such 
recapture, and the Karlsruhe could not spare an adequate prize crew 
and, therefore, an attempt to bring in the prize would have jeopardized 
the success of the warship’s undertaking (Prize Regulation, Sec. 113 b, 
8-6). The cargo was sunk with the vessel. 

The Dutch ship-owners put in a claim for indemnity for the damages 
caused them through the destruction of their ship. 

‘Translated from the Hanseatische Gerichtszeitung Hauptblatt, and the Zeit- 
schrift fiir Vélkerrecht, Vol. IX, No. 3, p. 413. 


928 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The Imperial Prize Court in Hamburg gave judgment to the effect 
that the destroyed vessel and its cargo were subject to condemnation, 
and dismissed the claimant. 

The appeal taken by the claimant from the above decision is un- 
founded. 

The assumption of the commander of the Karlsruhe that the entire 
cargo of the Maria was destined for Belfast did not agree it is true with 
the facts, the larger part being destined for Dublin. The judge of the 
lower court did not enter into the question whether Dublin, too, was a 
place of the kind named in Sec. 33 ¢, d of the Prize Regulations at the 
time when the Maria was expected there; he declared it sufficient that 
the ship was to have first called at Belfast, to which place at all events 
those provisions of the Prize Regulations referred, and that therefore also 
the portions of the cargo destined for Dublin were first directed thither. 
Whether this holding should be concurred in need not be considered, 
since in the meantime an official declaration has been received from 
the Chief of the Admiralty Staff, according to which since the beginning 
of the war Dublin also has served as base of operations and supply for 
the English forces. Thus the legal presumption of the enemy destina- 
tion of the goods is supported. 

It has been repeatedly decided, and therefore needs no further argu- 
ment, that the presumptions set up in the Prize Regulations shall be 
given effect in judicial decisions. It therefore need only be considered 
whether the claimant has succeeded in rebutting this presumption. 
The lower court decided that the proofs submitted were insufficient, 
since even if the original intention had been to sell the wheat to mills 
operating for private persons, it could not be positively established 
to what use the wheat would actually have been put upon arrival in 
Belfast and whether the English Government would not gladly have 
purchased it, and at a high price, especially since the bill of lading was 
made out simply to order. This the claimant opposes, stating that the 
point is, not what would possibly have become of the cargo, but whether 
its destination was an enemy one; if this be not acknowledged, the 
proof, which is allowed in rebuttal of the presumption, would become 
an impossibility. 

This contention is not correct. It is true that if only the wording of 
Secs. 32 and 33 of the Prize Regulations be considered, it might appear 
as if all questions had to be considered as of the time of seizure. Condi- 
tional contraband is, according to those sections, liable to seizure upon 
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proof that it is destined for the enemy forces and such a destination 
is to be presumed when the facts stated in Sec. 33 are given. It must 
not be taken from this, however, that the presumption applies only to 
the time of the seizure, and that the proof in rebuttal is to be considered 
as sufficient when it is shown that at the time of seizure the goods did 
not have an enemy destination. It was proper and necessary thus to 
express the rule in the Prize Regulations because they are in the form 
of instructions to the commanders of men-of-war, who are only called 
upon to take into account the facts existing at the time of seiz- 
ure. Pending the decision of the prize court, however, a certain time 
must naturally elapse, and in consequence the instructions can have 
only a corresponding application, as is immediately apparent when the 
Declaration of London is taken into consideration. It is impossible to 
admit that the court is bound to leave subsequent happenings out of 
consideration, as for instance, a sale of the cargo to the enemy forces 
after capture and in ignorance of the same, or to consider the consign- 
ment of the cargo to a notorious army contractor as innocent because 
it was proved that at the time of seizure he had not yet resold the same 
to the government. 

Section 33 of the Prize Regulations gives as the ground for the pre- 
sumption of the place of destination, the address to which the shipment 
was originally consigned; the content of the presumption, however, has 
nothing to do with the address, but refers to the real destination, the 
destination for the use of the enemy forces. If the place of destination 
exists, this is taken as proof of the real destination. Proof in rebuttal, 
it is true, may be offered, but it is not sufficient to prove that at the 
time of seizure the aforesaid disposal of the goods had not yet been 
made; for, just as in cases in which the legal presumption does not come 
into operation and the proof of the hostile destination is not confined to 
facts which had already occurred at the time of seizure, so the content 
of the presumption can likewise not be subject to such a restriction. 
Otherwise, it would be most easy to avoid the seizure of conditional 
contraband by abstaining from giving the goods in the first instance 
any but a purely local destination. Whether or not proof in rebuttal 
may be submitted can only depend on consideration of the facts of each 
individual case. It also depends on the kind of cargo, and how im- 
portant under existing circumstances it might be for the armed forces 
of the state and, consequently, upon the probability that the enemy 
government would acquire it. In the prize cases the Alfred Hage, Havsoe, 
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ete., the court declared the presumption rebutted because proof was 
submitted which established that the cargoes, consisting of pit-wood, 
were actually sold on the spot where they were required and would 
there be used and consumed, and the court could not refrain from hold- 
ing that the cargoes would have been actually used by private persons 
as intended. The present case is essentially different. The only actual 
fact is that at some time before the outbreak of the war the wheat was 
sold and shipped to an English importer. As to the rest, there were 
brought forward only assurances of the purchasers that they were not 
army contractors or anything of the sort, and that it was their inten- 
tion to sell the wheat to mills in the neighborhood of their branches 
in order to meet their normal requirements. This may be taken as 
the literal truth, but it would still be absolutely uncertain where the 
wheat would in reality have gone, quite apart from the fact that after 
all the point is not where the corn is ground but for whom and for what 
the flour is intended. 

That this case does not fall under Sec. 44 of the Prize Regulations 
was correctly decided by the judge of the lower court and not objected 
to by the claimant. 

In view of the existing conditions it is clear, from the reasons given 
by the commander and repeated above, that he was entitled to destroy 
the captured ship, and it is unnecessary to go further into this point. 


THE INDIAN PRINCE ! 
Imperial Supreme Prize Court in Berlin 
Decided April 15, 1916 
In the name of the Empire: In the prize case of the English SS. 
Indian Prince, home port Newcastle, the Imperial Supreme Prize Court 
in Berlin, on the basis of the proceedings in its session of February 17, 
1916, rendered judgment that the appeals against the judgment of the 
Prize Court at Hamburg of July 3, 1915, be rejected, the costs of the 
proceedings on appeal to be borne by the appellants. 


REASONS 


On September 4, 1914, the English SS. Indian Prince, laden with piece 
goods and en route from Santos, via Trinidad, to ports of the United 


! Translation from copy of decision furnished by the Department of State. 
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States of North America, was captured by H. M. 8. Kronprinz Wilhelm 
in 7° S. and 31° W., and since it was not possible to bring the prize in, it 
was sunk on September 9th, after the passengers and crew had left the 
vessel. The steamer was the property of the Prince Line, Limited, of 
Newcastle. 

In reply to the proclamation of the Imperial Prize Court in Hamburg, 
thirty parties interested in the cargo have registered claims for compensa- 
tion on account of the destruction of 37 shipments. G. Amsinck & Co. 
(Nos. 11 and 12 of the statement in the disputed judgment) withdrew the 
reclamation enumerated under No. 11. A decision has not yet been 
passed concerning No. 37. 

The court restricted the proceedings to the question whether com- 
pensation is to be paid for neutral property on board an enemy ship 
which was sunk with the latter, and reached the decision that the sunken 
ship and cargo were subject to seizure. Reclamations 1 to 10, 12 to 36, 
and 38 are to be rejected as unfounded. Against the judgment of the 
Prize Court the claimants 2 to 10, 12 to 26 and 38 prosecuted an appeal, 
which was rejected. 

The court which pronounced judgment in the Glitra case,? decided 
that if an enemy prize be legally destroyed, compensation is not due for 
neutral property on board the vessel and destroyed with it. This must 
also be maintained in regard to the counter-statements brought forward. 
According to general principles, a claim does not arise if the act through 
which the cargo was injured was not illegal, but legal, nor is any basis 
for a claim to compensation afforded by a positive instruction of the 
Prize Regulations. This also applies to Sec. 110 of the Prize Regulations 
in connection with Sec. 9, to which the claimants have referred. For, 
however correct the conclusion may be that since the captain is not 
entitled to take neutral property off enemy ships in order to use it he is 
certainly not entitled to destroy it unused, nothing is gained for the 
matter which is here in question. The question here is, whether the 
commander is compelled by international law to refrain from sinking 
an enemy vessel when he has a legal right to do so, because its destruc- 
tion would mean the loss of the neutral goods on board, especially if it is 
impossible for him to bring the vessel in. After repeated examination, 
the court must continue to answer this question in the negative. In this 
respect reference can only be made to the former decision. In particular 
it is incorrect to say that the former decision was based on the fact that, 


2 Printed supra, p. 921. 
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by shipping their goods in an enemy vessel, the shippers took the risk 
of capture and destruction, and therefore could not claim compensation. 
On the contrary, in taking a general view of the matter, the expression 
to the effect that the neutrals had the free choice whether they would 
entrust their goods to the enemy ship and run the risks in connection 
therewith, is only used in order to show that the denial of compensation 
is correct not only from a legal point of view, but also cannot be con- 
sidered as unreasonable. 

The principal reason which is decisive of the case in question lies 
in the actual dependence of the cargo on the fate of the ship, in con- 
sequence of which the cargo has to suffer the injury resulting from an 
act directed against the ship legally committed according to prize law. 
It cannot be seen why this principle, which is generally acknowledged 
and placed beyond doubt by the report of the drafting committee upon 
Article 64 of the Declaration of London,’ should apply only to the cap- 
ture of a ship and not to its just destruction. 

There remains, in consequence, only the question whether the plain- 
tiff’s claim is justified by the treaty of commerce between Prussia and 
the United States of North America. But this must also be answered 
in the negative. 

Having regard to the practice which has been followed on both sides 
not only during the present war but also in previous cases, the prin- 
ciples of that treaty must also apply to the relations of the German Em- 
pire to the United States. Asa matter of fact, however, this treaty con- 
tains nothing in favor of the claimants. 

According to Article XII of the treaty of 1828, Articles XII and XIII 
of the former treaties of 1785 and 1799, and Article XII in the original 
form of 1785, are applicable. In this Article XII, the principle “ Free 
ships make free goods” is agreed upon. While the treaties which the 
United States made at the same time with other states agreed upon the 
principle ‘‘enemy ships, enemy goods,” an exception being made only 
for goods which were shipped before the outbreak of the war or within a 
certain period thereafter, the treaty with Prussia is silent on the ques- 
tion ‘“‘enemy ships, enemy goods” and it appears doubtful from the 
treaty how this subject is to be understood. Prussia may have taken 
the stand that neutral property should not be subject to confiscation 
even on enemy ships, and this might be presumed from the fact that not 
long afterwards the same principle was acknowledged in common law. 


’ For this report, see Supplement to this JouRNAL, Vol. 8 (1914), p. 88 at p. 139. 
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In the negotiations with regard to the treaty of 1785, as the claimants 
aptly point out, Prussia actually desired that instead of the sentence 
“enemy ships, enemy goods,” suggested in the American draft, the 
opposite view, ‘“‘enemy ships, free goods,” be adopted. But the United 
States would not agree to this, and therefore nothing at all was settled 
upon this point. Thus the law as laid down by the treaty corresponded 
to the rules of the Armed Neutrality of 1780. Only the rule “free ships, 
free goods”’ is expressed in the treaty, while nothing is said about neutral 
goods on enemy ships. This has often been taken to mean that the 
confiscation of neutral goods on enemy ships would not be resisted. 
3y long practice it had become the custom to consider the confiscation 
of neutral goods on board enemy ships as a concession to the belligerents, 
in return for which the inviolability of enemy goods on neutral ships is 
acknowledged.* 

This is precisely the standpoint which the authorities of the United 
States of North America took at the time of the celebration of the treaty 
of 1785 with regard to its interpretation. No less a person than the 
Secretary of State Jefferson, who was himself interested in the conclusion 
of the treaty of 1785, expressed himself in this sense when, in 1793, 
France, then at war with England, complained to the United States 
that England had captured French goods in American ships and that 
America had allowed it. In Jefferson’s note of July 24, 1793, rejecting 
these complaints as unfounded because according to international law 
(Consolato del Mare) enemy goods in neutral ships are subject to con- 
fiscation, which is only modified if the principle, ‘‘free ships, free goods”’ 
is provided by the treaty, it is stated: 

We have adopted this modification in our treaties with France, The Netherlands 

and Prussia, and therefore as to them, our vessels cover the goods of their enemies, 
and we lose our goods, when in the vessels of their enemies.” 
Although in the treaty with Prussia the principle ‘Free ships, free 
goods” only is agreed upon, the Secretary of State, Jefferson, im- 
mediately presumes that, in consequence, the principle “enemy ships, 
enemy goods” also applies in the relations with Prussia. 

The claimants, therefore, do not refer to Article XII, but to Article 
XIII of the treaty of 1785 and 1799. They do not deny that if the 
French text be used, nothing can be gained for their point of view from 
this article. But they want to hold to the English text, in which a dis- 
crepancy occurs, from which they seek to infer that under all cireum- 


* Cauchy, Le droit maritime international, I, p. 262. 
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stances when the goods belonging to citizens of the United States of 
America are in question, even if the cargo be on board an enemy ship, 
compensation must be paid. 

It is unnecessary to consider which of the two texts is competent, 
or how, if both are competent, a contradiction between them is to be 
solved, for even the English text leads to no favorable result for the 
claimants. In the first place, their reading is directly contradicted by 
the interpretation of the treaty adopted by the United States, as men- 
tioned above, in the year 1793. But purely from a grammatical point 
of view, the reading of the English text adopted by the claimants is not 
admissible. Whilst the French text speaks of goods shipped ‘‘d bord des 
vaisseaux des sujets ou citoyens de l'une des Parties,” the English text does 
not read, as it should in a literal translation, “carried in the vessels of 
the subjects or citizens of either party,” but reads “carried in the vessels, 
or by the subjects or citizens of either party.’ Accordingly, the claimants 
think that not only goods shipped on American or Prussian vessels, but 
goods shipped by American or Prussian citizens as well, regardless of 
what kind of vessels are employed, or even if they be shipped in enemy 
vessels, should be presumed to be synonymous with goods which belong 
to such citizens. 

Of the latter goods, however, no mention is made in the treaty. The 
“carried by” does not refer to the property relationship but to the 
person who undertakes the shipment, who, however, is the ship-owner 
and not the shipper or consignee. The whole difference between the 
English and French texts amounts to the extension, that, in addition to 
the ships of the citizens of both states, special stress is laid in the English 
text on the vessels of the parties to the contract, the vessels of the 
states,—‘‘the vessels of either party’’; for the words ‘‘of either party”’ 
must refer to “in the vessels”’ if the latter expression is not to be totally 
unintelligible. It is characteristic, that the text in Martens, Recueil des 
Traites, Supplement, II, p. 226, also contains the edition of the treaty 
furnished by the Interior Department and an independent translation 
from the English which was undoubtedly made soon after the conclusion 
of the treaty of 1799, in which the translator reproduces the wording 
exactly in this sense. The ‘elles méme” in the turning on ‘“‘d’elles 


méme”’ can for grammatical reasons apply only to the ‘“ Parties con- 
tractantes”’ in whose own vessels goods are shipped. 

Moreover, a different interpretation is impossible for positive reasons. 
Article XIII treats of contraband. In order to avoid disputes, which are 
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apt to arise over the question whether goods are contraband of war or 
not, it was agreed that contraband likewise should not be subject to 
seizure. It is true that in case of necessity contraband goods may be 
requisitioned upon payment of their value; they may also, should the 
necessities of war demand it, be detained for the time being, the owners 
to be paid for the losses but only against payment of the damage sus- 
tained by the detention. These stipulations of Article XIII are mostly 
closely connected with the provisions of Article XII. While contraband 
is always excepted from the general principle “free ships make free 
goods,”’ after that principle is laid down in Article XII for enemy goods 
in Prussian or American vessels, Article XIII enters into the exceptional 
case of goods shipped in such vessels which are contraband of war or 
suspected of being contraband. The provision concerning the treatment 
of the ships in question, according to which the master of a vessel stopped 
for carrying contraband to the enemy is to have the choice of delivering 
up the contraband articles and then proceeding unmolested upon his 
voyage, applies without doubt only to the ships of the parties to the 
treaty. It appears absolutely out of the question that the agreement 
was also meant to apply to an enemy ship carrying munitions, etc., to 
its own belligerent country. It cannot have been considered that the 
belligerent who succeeded in capturing a ship with weapons and muni- 
tions should be obliged to pay compensation when it happened to be a 
citizen of the other state party to the treaty who undertook to send them 
to the enemy, or that the enemy vessel after it had given up the con- 
traband should be allowed to continue its voyage unmolested. 

If Article XIII of the treaty of 1799 does not refer to contraband on 
enemy ships, it is self-evident that nothing concerning the treatment 
of innocent goods on such vessels is laid down. The principle ‘‘enemy 
ships, free goods”’ applies also to the United States. Its validity, how- 
ever, is not derived from any special treaty, but from common inter- 
national law as laid down in the Declaration respecting Maritime Law 
adopted at Paris in 1856, which, according to the German Prize Law 
Regulations, applies also to countries, like the United States, which 
did not agree to that Declaration. Likewise, in regard to the question 
whether in such cases as the one under consideration the owners of neu- 
tral goods are to receive compensation, the same principles must. be 
applied towards the citizens of the United States as towards the sub- 
jects of other neutral countries. These principles are laid down in the 


Glitra case. 
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De vaebnede Neutralitets—Forbund: Et avsnit av Folkerettens historie 
[The Armed Leagues of Neutrality. A Chapter of the History of 
International Law]. By Thorvald Boye. Christiania, Copenhagen, 
Stockholm: Grondahl & Son, 1912. pp. vi, 360. 

Nordens, sarlig Danmarks, Neutralitet under Krimkrigen. |The Neu- 
trality of the Scandinavian Kingdoms and especially of Denmark 
during the Crimean War]. By Fredrik Bajer. Copenhagen: 1914. 
pp. 826. 


The one great contribution of the Scandinavian nations to the evolu- 
tion of modern international law is their persevering efforts to obtain 
recognition from belligerent Powers of a body of rules on the rights 
of neutral states during war, especially in relation to navigation and 
maritime commerce. In course of time this has developed into a keen 
interest, on the part of the Scandinavian kingdoms, for a more secure 
status of neutral states in general, and they have elaborated for dip- 
lomatie discussion a body of rules with relation to declarations of per- 
manent neutrality. Very likely the present war may give a rude blow 
to the whole conception of neutrality and the rules pertaining to this 
status. It seems as if out of the present chaos there may rise a new ideal 
which will strip neutrality of its negative aspect and give it a constructive 
sense which will confer on “neutral” states duties to uphold, as far as 
possible, international peace and public right. In the meantime, the 
neutrality conception has served a useful purpose as far as it goes, and 
it is natural and fitting that Scandinavian authors should be particularly 
interested in proving the part their countries have played in the evolu- 
tion of neutrality law and custom. 

Dr. Thorvald Boye, of the Norwegian Ministry for Social Questions, 
presents us with the result of year-long painstaking studies in the Record 
Office in London, in the archives of the Foreign Offices in Copenhagen 
and in Stockholm, relating to the successive Armed Leagues of Neutral- 
ity. After a brief sketch of the evolution of neutrality rules, especially 
with regard to navigation in war time, up to 1642, he furnishes us with an 
interesting survey of Scandinavian foreign relations in the seventeenth 
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century. There were then only two Scandinavian kingdoms, Sweden 
and Denmark-Norway, continually at war with each other, after the 
power of the Hansa had been finally broken. During a short spell of 
military ascendancy, Sweden climbed the dizzy heights of great power, 
but the Great Northern War (1700-1721) made for all time an end of 
this state of things. Russia became the Great Power of the North. 
The result was a sort of equilibrium between the two Scandinavian king- 
doms, and in this were found the necessary conditions for coéperation 
between them, in their common interest. At four different times during 
the eighteenth century we see Denmark-Norway and Sweden conclude 
Neutrality Leagues. It is just to say that the initiative invariably lies 
with the Danes. Sometimes they succeeded in obtaining the adhesion 
and active support of other Powers: Russia, Prussia on one occasion, 
Austria, Portugal and the two Sicilies, and we know that Holland was 
ready in 1780 to join the League. England, however, preferred to have 
Holland as an enemy rather than as a neutral, and declared war on her. 

Dr. Boye traces with great care the history of this interesting develop- 
ment. He first mentions the precedents of 1691 and 1693, during the 
war between France and the coalition led by William the Third. He 
then gives a detailed account of the Leagues of 1756 (Seven Years’ War), 
1780 (American Independence), 1794 (Revolutionary War) and of 1800 
(Napoleon). The great mass of material, to which several new records 
are added, is skillfully handled in a sober and trustworthy way. Per- 
haps it might have been desirable if greater attention had been given to 
the philosophy of the subject. We are now somewhat subdued by the 
mass of detailed information. 

It is very interesting to note that it is not only through their politicians 
that these northern countries have contributed towards the develop- 
ment of this part of international law. In a special paragraph Dr. Boye 
gives an account of the action and the writings of the remarkable Martin 
Hubner who, more than any other author, has anticipated in his books 
the theories of neutrality which were to prevail in the nineteenth cen- 
tury. It should not be forgotten that the Paris rules of 1856 essentially 
embody the rules for which the northern Powers had been contending. 
Hiibner, even, in one of his books, anticipates the principle of an im- 
partial prize jurisdiction, though not so elaborate as the plan of 1907, 
which unfortunately has not yet been put into action. 

While, thus, the principles for which these small kingdoms had been 
contending were to be vindicated by posterity, the experiment of an 
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armed league of neutrality ended, in 1801, in defeat for the countries 
themselves, defeat not even very glorious. The policy of the successive 
leagues had as a matter of course been mainly directed against England, 
who, then as now, utilized its mastery of the seas as its chief weapon in 
war, not always over-mindful of neutral ‘rights’. Denmark’s defeat 
in 1801 and its enforced withdrawal from the League which it had, if not 
initiated, at any rate contributed to inspire, is one of the numerous 
tragedies of a feeble state trying in vain to satisfy both parties at war. 

Dr. Boye’s conclusion is optimistic, as was natural in 1912, when his 
book was published. It would hardly have been possible to end in the 
same vein at the present time. 

The book has a very good analytical table of contents, but the absence 
of an alphabetical index is greatly to be regretted. 


The book by Fredrik Bajer, the Danish veteran friend of peace, 
treats of a very special chapter of the history of neutrality during the 
nineteenth century. It is an imposing monument of painstaking in- 
dustry and loving care. It consists in the main of copious extracts 
from the records in the Danish Foreign Office and must represent years 
and years of patient, incessant work. The subject is, of course, of a 
very special character, but the book is quite readable because the original 
documents are always cited in their original style, and as they are bound 
together with short introductory and transitory paragraphs, the tale 
becomes one of continuous interest. There are excellent indexes, so that 
the bulky volume can easily be consulted. 

In a first part the author traces the history of the simultaneous dec- 
larations of neutrality from the three Scandinavian kingdoms of Decem- 
ber (1853) in view of the threatening European war, which broke out 
in 1854. A second and third part follow the foreign policy, especially of 
Denmark, during the war, while a fourth part tells the tale of the decay 
of the common policy of neutrality, especially through the famous treaty 
of November 21, 1885, by which England and France “guaranteed” 
the integrity of Norway and Sweden as against Russia. This treaty 
meant an abrupt departure from the policy of neutrality, and from the 
Russophile attitude of Bernadotte (1844). It would probably have 
spelled the entry of Norway and Sweden into the war against Russia, if 
peace had not intervened at the beginning of 1856. Fortunately, the 
treaty of 1855 has been formally abolished with regard both to Norway 
(in 1907) and to Sweden (in 1908). 
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In a last part Mr. Bajer traces the history of the negotiations for the 
Treaty of Paris. It is to be hoped that the author will be able to publish 
later a fifth part, which he has prepared, and which completes the history 
up to the declaration on maritime law of April 23, 1856. 

In any event, the author is to be sincerely congratulated on this fine 
fruit of his disinterested and painstaking industry. 

Cur. L. LANGE. 


War or a United World. By Soterios Nicholson. Washington: The 
Washington Publishing House. 1916. pp. 325. 


The author has in this book given to us a discursive and somewhat 
rambling, I shall not say pedantic, review of ancient Greece, of Italy and 
the Roman Empire, of the Franco-Iberian Peninsula, the British Isles, 
Russia, Germany and Prussia. In Chapter 8 he enumerates the causes 
of the present war as he sees them, and in Chapter 9, the last chapter of 
the book, we are given his views relative to the establishment of peace 
with justice. The writer believes that even from the point of view of 
competition, warfare is neither a necessary nor a desirable factor, “nor 
indeed a prevailing process in nature.”’ It is coéperation which is useful 
and necessary. Patriotism should be something larger than national 
egotism. “States are meant to codperate in productive activity, in the 
same way as individuals, if they are meant to exist and prosper at all.’’ 

Coming to the point of the whole discussion, we are told that inter- 
national coéperation must “receive embodiment in terms of a federation 
of all the states in the world.” It is not proposed that the states shall 
give up their freedom as regards their internal affairs, but a universal 
state, a united world, there must be. The machinery of the federation 
must consist of an international legislative assembly, a judicial tribunal 
ind an executive body. Since the executive body is to employ “ instru- 
ments of punishment”’ in terms of economic pressure and of the use of 
armed force, the program of the author is in this regard essentially the 
same as the program of the League to Enforce Peace. We read: 

The use of armed force will be effected whenever occasion arises by the sending of a 
sufficient portion of the Federal army or navy or both to the precincts of the offend- 
ing state and by threatening to compel the latter to comply with law by force. If 
the state refuses to yield, the military force will invade the state, etc. 


In short, it is proposed that the resort to arbitration must be compul- 
sory and the judgment of the court must be binding upon all states. 
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A somewhat careful reading of this book fails to disclose an adequate 
appreciation of The Hague Conferences as law-making bodies. The 
author is evidently unaware of the work already accomplished in behalf 
of an international judiciary. The difference between judicial, arbitral 
and other methods of composition is not recognized. The question of 
sanctions has received short shrift for the reason that the author makes 
the common mistake of drawing his analogies from the municipal rather 
than from the international field, or from the experiences of our own 
Supreme Court with its decisions as between States. 
ARTHUR DEERIN CALL. 


Kriegfiihrende Staaten als Schuldner und Gliubiger feindlicher Staats- 
angehoriger. By Wilhelm Kaufmann. Berlin: J. Guttentag’s Ver- 
lag. 1915. pp. 86. 


The science of international law has labored to create a body of rules 
to regulate, as far as can be, the conduct of war; and it has in a brief 
time achieved the seemingly impossible, namely, the recognition on 
the part of nations that war is a legal relation, a law-regulated status. 
The modern interdependence of states and peoples is as vital in the 
realm of finance as elsewhere. Hence, upon the outbreak of war, bellig- 
erent states often find themselves debtors or creditors for enormous 
sums, of enemy subjects. What are the rules of law governing the 
mutual rights and duties of belligerent states and enemy subjects in 
respect of these obligations? Professor Kaufmann shows, in this sharply 
reasoned monograph, that the manifold effects of war upon these obliga- 
tions extend even to third parties and that national as well as inter- 
national law come into play. In general, the relations of the parties 
are in the first instance governed by the international law of war, but 
also, in so far as this law is imperfect or permits it, to a large extent by 
the national law of the belligerents. In this connection Professor Kauf- 
mann reiterates the theory, of which he is a vigorous champion, that 
individuals are the subjects of international law; hence if the rules of 
international law may fairly be regarded as immediately applicable 
between the enemy subject and the debtor (or creditor) state, no na- 
tional law of either belligerent state can legally alter or destroy the in- 
dividual’s rights or duties under irternational law. 

The author examines at length the authority of a belligerent state to 


suspend payment of its obligations to enemy subjects, as he states 
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Great Britain, France and Russia are now doing; and he pronounces 
such suspensions contrary to the uniform practice of nations and hence 
unwarranted in law. The subsequent similar enactments of Germany 
are deemed retaliatory. Considerable attention is given to the question 
of what protection and relief the injured enemy subject may expect 
of his own government. For example, have the German creditors of 
Russia the right to demand of Germany that the Russian bank deposits 
in Berlin attached by the German Government be applied to the satis- 
faction of their just claims against Russia? Professor Kaufmann thinks 
not. He suggests, however, that active reprisals against the repudiat- 
ing states should be undertaken and a special fund be accumulated 
thereby with which to pay the repudiated obligations. But the author’s 
appeal to Article 3 of the Fourth Hague Convention of 1907 providing 
that a belligerent who violates the Réglement pertaining to war on land 
may be held liable to pay damages, seems inapt, for the reason that no 
paragraph of the Réglement deals with the relations between enemy 
subjects and belligerent debtor or creditor states. 
GeEoRGE C. BuTTeE. 


Tratado de Derecho Internacional Publico. By Dr. Simon Planas Suarez. 
Madrid: Hijos de Reus. 1916. Vol. 1, pp. 502. 


The distinguished publicist and Venezuelan diplomat, Dr. Simon 
Planas Suarez, Envoy Extraordinary and Minister Plenipotentiary of 
his country to the Government of Portugal, has just published a very 
interesting work under the above title. 

This work was not intended to deal with the problem which is of 
such great importance to-day, namely, that relating to the reconstruc- 
tion of international law. Its aims lie in a totally different direction. 
Its purpose is to make known international law in its most important 
branches as it existed before the war. 

The object which the author has proposed to himself amply justifies 
the plan and method of the work. As a matter of fact, the author re- 
views in his first volume, which has just appeared, all questions relating 
to the subject of peace. It treats of Territory, Population, Govern- 
ment, Sovereignty, the Independence of States and questions relating 
thereto especially Intervention and the Monroe Doctrine, State Prop- 
erty, Treaties and their Interpretation, Territorial Seas, Rivers, Aerial 
Domain, Nationality, and all questions in connection therewith. 
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These subject-matters are not treated from the point of view of the 
*‘doctrinaire,”’ but from an essentially practical one. It outlines the 
opinions of the principal authorities on each of these questions, and 
gives a sketch of the principal diplomatic treaties relating to them. 

The method and contents of the book enable any one wishing to ob- 
tain information speedily on any question of international law, to find 
the same concisely stated in the work of Dr. Suarez without having to 
search for the opinions in different works on each subject with which 
international law is concerned, as we are now compelled to do. 

But besides this, the work of the distinguished Venezuelan diplomat 
has another advantage. This has been brought to our attention by 
Mr. A. Merignac, Professor at the University of Toulouse, in a review 
of the book which appeared in the last number of the Revue Générale de 
Droit International Public,—that is, it makes known to European au- 
thors and publicists the Spanish and South American bibliography on 
international law. 

We are convinced that the splendid work of Dr. Suarez will be well 
received by all persons who dedicate themselves to the subject of inter- 
national law, and Dr. Suarez must be sincerely congratulated on his 
efforts, which have succeeded in enriching American literature and 
bibliography by the work that has just been published from his pen. 

ALEJANDRO ALVAREZ. 


The Freedom of the Seas. A dissertation by Grotius. Translated, with 
a revision of the Latin text, by Ralph Van Deman Magoffin. Edited, 
with an introductory note, by James Brown Scott. New York: 
Oxford University Press. 1916. pp. xv, 83. 


The Mare Liberum appeared anonymously in 1608, and was Grotius’ 
first published contribution to international law. A feature causing the 
little dissertation to deserve unusual attention at the present time is 
indicated by the translator’s selection of a title just now in common 
use,—‘‘ The Freedom of the Seas.’”’ It is true that there is no direct 
treatment of the topics now pressing; for Grotius had not occasion to 
discuss whether neutrals in time of war should continue in unrestricted 
-use of the sea and whether even belligerent private and non-contraband 
property should be as safe on sea as on land. Yet there is presentation 
of the question necessarily underlying those topics, the question, that 
is to say, whether the sea is open to all in time of peace. On this ele- 
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mentary problem Grotius contends that prima facie the sea is open to 
all people whomsoever and for the purpose of commerce with all people 
whomsoever. As the headings of two of the chapters put the matter: 
‘ Jure gentium quibusvis od quosvis liberam esse navigationem”’ and “ Jure 
gentium inter quosvis liberam esse mercaturam.’’ Those two chapters 
(I and VIII) contain passages capable of use to-day, and so does the 
preliminary address ‘Ad principes populosque liberos orbis Christiani.”’ 
The other parts are of more temporary interest, as they deal with the 
details of a controversy between the Portuguese and the Dutch on Dutch 
rights of commerce with the East Indies. Yet even these more special- 
ized passages are worthy of being examined as specimens of Grotius’ 
method, especially as his more famous treatise De Jure Belli ac Pacis 
is so voluminous as to discourage even the few who care to read old 
books. The Mare Liberum, though short, gives adequate knowledge of 
the use which Grotius made of ethical reasoning and of quotations from 
the Bible, the Greek and Latin classics, and the literature of the Middle 
Ages. 

Grotius’ Latin is impressive, and no translation can take its place; 
but, like all modern Latinists, Grotius was compelled to use words sel- 
dom or never found in the classies, and hence the parallel English version 


is welcome. 

The introduction by Dr. Scott gives the historical background for 
the dissertation, and explains that half a century ago the dissertation 
was discovered to be a revision of the then unpublished treatise De Jure 
Prede, and that, according to some experts, both this short dissertation 
and that larger treatise may have owed their existence to some em- 
ployment of Grotius by the Dutch East India Company. 

EUGENE WAMBAUGH. 


The Law of Contraband of War. By H. Reason Pyke. Oxford: The 
Clarendon Press. 1915. pp. xl, 314. 


It is seldom that a book which is timely—especially if it be a law 
book—is thoroughly and carefully prepared. Mr. Pyke’s study of the 
law of contraband is an exception. Of its timeliness there can be no 
question. There is no other branch of international law which upon the 
outbreak of war becomes of such general interest to the commercial 
states of the world, whether belligerent or neutral, as does the law of 
contraband. The exercise by belligerents of rights over neutral property 
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which are conceded to them by international law impresses upon neu- 
trals the fact that no nation lives to itself alone and that the commerce 
of states which are not parties to a war may be seriously affected thereby. 
It is in connection with the subject of contraband also that the most 
serious diplomatic controversies between belligerent and neutral states 
are likely to arise since the interests of the two groups are in direct 
conflict. There has been no important war in the last three centuries 
in which complaint has not been made that the belligerent in the exercise 
of his right to prevent supplies of war material from reaching his enemy 
was infringing the rights of neutrals. Mr. Pyke states in bold language 
the principle which governs the attitude of belligerents. ‘As long as 
war exists between the great Powers, neutral interests must continue to 
be subordinated to the exigencies of the belligerents.’’ This is unpalat- 
able doctrine to a neutral, but it is the doctrine to which every mari- 
time neutral, when belligerent, has appealed. 

The comprehensiveness of Mr. Pyke’s study is apparent from his 
table of contents. After showing that the idea of contraband is as old 
as the wars of the Greeks and Romans, and then tracing the develop- 
ment of its principles down to our own day, he discusses the position of 
neutral governments with respect to contraband and the relation of the 
neutral individual to contraband trade, the dependence of contraband 
upon destination, the doctrine of continuous voyage, the means by which 
belligerents may interfere with the carriage of contraband, the penalty 
for engaging in its carriage, the treatment of contraband in the Declara- 
tion of London and the principles followed in the course of the Great 
War. Appended to the text are several important documents, the 
Declaration of London with the General Report of the Drafting Com- 
mittee, the Orders in Council adopting the Declaration, the Contraband 
Proclamations of the British Government, the Circular of the American 
Department of State as to Neutrality and Trade in Contraband, and 
the Order in Council framing Reprisals against Germany. A feature 
of the book of particular value is the bibliography, which occupies 
eighteen closely printed pages and is probably the most complete bibliog- 
raphy of the subject in the English language. 

In so small a book—there are only 255 pages of text—the author is 
justified in imposing severe limitations upon himself. He confines his 
work in the main to a statement of what the law is without attempting 
to indicate what the law ought to be. In his discussions of the origin 
and development of existing rules, however, he frequently indicates the 
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line of future development. His chapter on continuous voyage, for 
instance, was written, as stated in the preface, before Sir Samuel Evans’ 
famous judgment in The Kim, L. R. [1915] p. 215;! but it is plain that 
that case was decided as Mr. Pyke thinks that it should have been, and 
in that opinion the present writer begs to concur. In his treatment of 
the relation of prize courts to municipal law, which is an accurate state- 
ment of the law as it existed at the time of writing, there is nothing to 
foreshadow the opinion of the Privy Council in the case of The Zamora, 
L. R. [1916], 2 A. C. 77.2. Mr. Pyke seems to think that the American 
Government was over-scrupulous as to its neutral obligations in for- 
bidding the exportation of submarines in sections. This is one of the 
few instances in which he betrays the fact that he is writing from the 
standpoint of a subject of a belligerent country. The letter quoted on 
page 73 and said to be a reply to a protest from France in 1796 was a 
reply made to the British Minister in 1793. See Moore, Digest, VII, 
955. The references to Moore and Taylor in note 1 on page 73 are 
erroneous. But these are small blemishes in a thoroughly commendable 
treatment of a difficult and important subject. 
LAWRENCE B. Evans. 


America’s Foreign Relations. By Willis Fletcher Johnson. New York: 
The Century Company. 1916. 2 vols. pp. xii, 551, vii, 485. $6.00. 


Several years ago there appeared two volumes treating the general 
field of American diplomatic history, both by experts in diplomacy and 
international law. There were still needed an authoritative volume 
suitable for a college text and a more popular treatise for the general 
reader. The first need was partially met by a recent book, designed to 
be ‘‘comprehensive and balanced—a condensation of ascertained con- 
clusions,” by a college professor trained in the teaching of American 
history. The second need is largely met by the two copious volumes 
before us, prepared primarily for the average lay citizen by a well- 
trained veteran newspaper editorial writer, who is also well known as 
the author of A Century of Expansion and Four Centuries of the Panama 
Canal. 

Through observations of a lifetime largely given to the study of 
foreign relations, Mr. Johnson is persuaded that this most important 


' Printed in this JourNAL, October, 1915 (Vol. 9), p. 979. 
2 Ibid., April, 1916 (Vol. 10), p. 422. 
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field of American history is most neglected and most misunderstood. 
He writes to meet the need for a wider knowledge of the origin and 
development of American international relationships and principles 
of foreign policy. His chief aim is to direct the “self-centered and 
circumscribed’? American people from an “excess of adulatory intro- 
spection—sometimes smug and sometimes highfaluting self-complacency 
and lack of appreciative perspective”’ in viewing world affairs, to cure 
them of their ‘bigoted parochial egotism,’ and to inspire them with 
a more adequate and accurate conception of their true relations with 
other nations. He shows in perspective the relation of America to the 
world, indicating permanent American policies. 

The dominant quality of the narrative is the vivid interest which it 
awakens and sustains in the reader. It is agreeable in style. It gives 
illuminating views of political conditions which explain or affect dip- 
lomatic relations; and, while visualizing in perspective the larger af- 
fairs, it does not lose the outlines of individual characters and ambitions. 

It is also written with the spirit of candor and impartiality. Its facts 
are not diluted with mere sentiment. And yet, the author may inter- 
polate his judgment. Occasionally he is somewhat extravagant, as 
when he states that we owe to Frederick the Great the principle that 
‘‘free ships make free goods.”” (Vol. I, p. 23.) 

The materials of each chapter are usually well organized. Minor 
events are grouped as subordinate factors of larger events or movements. 
The arrangement is topical and logical rather than chronological. In 
a few instances, the location of minor topics could have been improved 
and occasionally the connection is not clear. Several important topics 
or phases have been slighted. In the decade from 1850 to 1860 more 
than a short paragraph might properly have been given to Mexican 
relations, and other Latin American relations deserve more mention. 

Of the twenty chapters in Volume I, the first five treat the beginnings 
to 1783, the second five cover the period from 1783 to 1815, the third five 
trace the chief topics in the period extending approximately to 1850, 
and the last five are devoted approximately to the decade closing in 
1860, including Isthmian interests, early Eastern relations, the opening 
of Japan, early relations with Hawaii, and some cases of vigorous self- 
assertion. Volume II begins with Chapters XXI and XXII on the 
Civil War, and closes with Chapters XX XV and XXXVI on the settle- 
ments and unsettlements of the twentieth century, and war and peace 
and arbitration. Especially valuable is Chapter XXIX on “Latin 
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American neighbors,” treating principally the settlement of disputes 
arising from claims, and mediation and arbitration in various contro- 
versies. 

The author emphasizes the “prenatal influences” resulting from the 
fundamental fact that the United States was the “offspring of Great 
Britain,’ and the additional significant fact that colonial development 
was coincident with European international intrigues and rivalries— 
that America was “founded and Anglicised because of European com- 
plications.” 

In treating the beginning of American policies under the weak Con- 
federation, he states that the only chief good achievement in foreign 
relations was the adoption (in Franklin’s treaty with Prussia) of the 
high and advanced principle of neutrality in naval warfare—which 
later became established as an important precedent. 

In considering the organization of an efficient department of foreign 
affairs and the establishment of principles of diplomatic intercourse 
under the Constitution, to begin anew under “‘troublous conditions” 
the task of cultivating foreign relationships, he gives the chief credit to 
Jay, Hamilton and Washington. For leadership in seeking a better 
plan of central government which could avert foreign dangers and solve 
foreign problems, and for his later judicial decision that international 
law is a part of the common law of nations, he gives great credit to Jay 
who knew by experience the disastrous inefficiency of the conduct of 
foreign affairs under the incompetent Confederation. For impressing 
upon the State Department the two later triumphant principles of con- 
tinental territorial expansion and international arbitration (or adjudica- 
tion) he gives credit to Hamilton. The greater credit, however, he gives 
to Washington, who read the entire record of foreign transactions of 
the Confederation, who was in a notable degree his own Secretary of 
State, who had extraordinary vision and judgment in viewing the great 
movements of the world, and who had a sound common sense in diplo- 
macy which enabled him to keep the young republic “free from the 
tail of the French diplomatic kite” and to lay the foundation of our 
foreign policy and practice on the principle of keeping disengaged from 
European policies and wars. 

To Jefferson he gives credit for one ‘great landmark of American 
diplomacy,” the statement in 1790 that “we should contemplate a 
change of neighbors with extreme uneasiness” and that “a balance of 
power on our borders is not less desirable to us than a balance of power 
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in Europe has always appeared to them’’—a statement which fore- 
shadowed many later declarations. 

Mr. Johnson asserts that by the close of Washington’s second ad- 
ministration the fundamental principles of American foreign policy 
had been laid—independence and equal sovereignty, neutrality, free- 
dom of the seas, complete separation from European politics, and the 
Americanism expressed in the dominance of the United States on the 
North American continent—and he finds in the later century of foreign 
relations scarcely a new principle, but merely the extension and develop- 
ment of the earlier principles of external relations and policies. 

To John Adams, whose administration is called the ‘crisis of nation- 
ality,”’ he gives credit for being the first great advocate of the develop- 
ment of American power at sea. In a chapter on ‘Complete Nation- 
ality’’ he emphasizes the fact that the Louisiana purchase gave the 
United States unquestioned dominance of North America and a further 
hope for separation from European affairs. Then in a chapter on the 
second war with Great Br'tain he emphasizes how impossible was isola- 
tion and how important is sea power in international relations. 

He treats the vital essential principle of the Monroe Doctrine, based 
upon the universal principle of self-defense, as “‘the final capstone of 
American independence,” a declaration of diplomatic independence 
and a logical conclusion of European emigration to America. The 
expansion of American interests and foreign relationships, following the 
assertion of the Monroe Doctrine, he attributes largely to the clear 
enunciation of the “world power status’’ and the establishment of the 
independence of the Latin American states. 

The author has chosen to burn his bridges behind him—evidently 
because he has not intended to write a technical treatise. He presents 
not a single foot-note in citation of any authority, nor the least indica- 
tion of the sources from which any statement has been derived, but 
there is abundant evidence that he has industriously used reliable sources 
in gathering his matter. 

Although the investigation seems thorough, a number of minor in- 
accuracies of statement are disclosed. What is the evidence that Jef- 
ferson obtained his expansion policy from Hamilton? (Vol. I, p. 160). 
Did Daschkoff sever diplomatic relations on October 31, 1816? (Vol. I, 
pp. 297 and 298). He took leave on March 6, 1819. Baron Tuy! was 
not appointed in 1816, soon after the reception of William Pinckney at 
St. Petersburg, and was not the immediate successor of ‘‘the egregious 
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Daschkoff”’ (p. 299). Not until April 19, 1823, did he present his 
credentials, as the author himself states in another connection (p. 317). 
He was the successor of Chevalier Pierre de Poletica, who arrived at 
Washington in May, 1819, but, in the absence of the President, did 
not present his credentials until August, 1819. What is the authority for 
the statement that J. Q. Adams became the American Minister to Den- 
mark following the negotiation of the Anglo-American treaty of peace 
at Ghent? (Vol. I, p. 299). The United States had no diplomatic repre- 
sentative to Denmark, after the departure of Erving in May, 1812, 
until the arrival of Henry Wheaton as chargé in 1827. Thomas Sumter 
was sent in 1809 to the Portuguese court residing in Brazil, and not to 
Portugal (Vol. I, p. 299). Poinsett was not ‘‘succeeded by Col. 
Anthony Butler” in 1835 (Vol. I, p. 381). He took leave of the Mexi- 
can Government on December 25, 1829, and Butler was already com- 
missioned as chargé d’affaires over two months earlier (October 12). 
William L. Scruggs (not “William E.’’) was commissioned Minister 
Resident to Colombia on April 9, 1873 (Vol. II, p. 186). 

Mr. Johnson’s volumes will help to make better citizens, and they 
deserve careful study. 

J. M. 
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